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In The 


United States Court of appeals 

for the District of Columbia Circuit 


No. 10,504 


IN RE: IN THE MATTER OF JOHN W. CARTER 


APPEAL FROM FINAL ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 

The appellant, John W. Carter, appeals from the Order 
of the United States District Court for the District of 
Columbia, dated December 13, 1949, signed by Alexander 
Holtzoff, United States District Judge in and for the 
District of Columbia, denying the application of the said 
appellant for renewal of his license to engage in the bond' 
ing business in the criminal courts of said District, and 
the Order signed by the said Alexander Holtzoff dated 
January 3, 1950 denying appellant’s petition for recon¬ 
sideration. 

Jurisdiction lies under the terms of the terms of the 
District of Columbia Code (1940), Title 17, Section 101, 
which reads in part as follows: 

4 ‘Any party aggrieved by any final order, judgment: 
or decree of the District Court of the United States for 
the District of Columbia, or of any Justice thereof, 
may appeal therefrom to the said United States Court 
of Appeals for the District of Columbia; . . . and also 
from any other interloctorv order, in the discretion 
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of the said United States Court of Appeals for the 
District of Columbia, whenever it is made to appear 
to said court upon petition that it will be in the interest 
of justice to allow such appeal.” 

See also Title 28, U. S. Code, Section 1291. 

! STATEMENT OF THE CASE 

Heretofore, and as of, to wit, August 1, 1949 the United 
States Court of Appeals for the District of Columbia 
handed down its Opinion In the Matter of John W. Carter, 
No. 9965, decided August 1 1949 reversing Orders of the 
United States District Court for the District of Columbia 
which purported to revoke a license previously given this 
appellant to act as a bondsman in criminal cases in the 
United States District Court for the District of Columbia. 
That Opinion detailed that the appellant Carter had ap¬ 
plied for and was granted authorization to execute bonds; 
that several weeks after the approval of said application, 
and after he had actively engaged in the business of a 
bondsman, the Judge who had approved the application 
caused a Rule to Show Cause to be issued, to which answer 
was made and a hearing held upon it, as a result of which 
the Judge revoked the license previously granted. The 
aforementioned Opinion of the United States Court of 
Appeals for the District of Columbia decided that the 
authorization to engage in the bonding business, having 
been approved by the United States District Court and 
being outstanding, could not be revoked prior to the ex¬ 
piration of its term except upon a proceeding which con¬ 
tained the elements of due process of law, which this Court 
held had been denied this appellant. 

Application on behalf of all of the Judges of the United 
States District Court for the District of Columbia was 
made to the Supreme Court of the United States for cer 
tiorari, which said application was denied. Thereupon, 
and in keeping with the mandate of this Court, authority to 
act as a bondsman in the United States District Court was 
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again given to the appellant Carter, who thereupon re¬ 
engaged in the bonding business. 

Prior to November 17,1949, and upon the holding of the 
United States District Court that it would treat the authori¬ 
zation granted as expiring on, to wit, November 17, 1949, 
the two-year anniversary of the original granting of 
authorization, the application for renewal was duly made. 
Accordingly, the appellant John W. Carter, on to wit, No¬ 
vember 17, 1949 made his application for renewal of the 
authority to continue to act as a bondsman in the District 
of Columbia, conforming with the Statute regulating the 
business of executing bonds in the criminal courts of the 
District of Columbia and the Rules of Court promulgated 
thereunder. 

As of, to wit, December 13,1949 Judge Alexander Holtz- 
off signed an Order denying appellant’s application. A 
petition for reconsideration was thereupon filed by Carter 
as of, to wit, December 19,1949, and as of January 3,1950 
Judge Alexander Holtzoff denied the application for re¬ 
consideration. The records of the United States District 
Court show that as of December 13, 1949, when the appel¬ 
lant Carter was denied further right as a bondsman, he 
was then on $24,000.00 in bonds, for which he was respon¬ 
sible. 


ASSIGNMENTS OF ERROR 

1. The Court erred in requiring the appellant to renew 
his application for authorization to act as a bondsman two 
years from the date of the original granting of said license 
and without giving credit to the appellant for the period 
of time when his license was suspended by orders of the 
United States District Court, subsequently held to be in¬ 
valid. 

2. The Court erred in denying the application for re¬ 
newal upon the stated ground that the appellant lacks the 
qualifications to engage in the bonding business. 
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3. The Court erred in denying the application of the ap¬ 
pellant for a continuance of his right to engage in the bond¬ 
ing business. 


SUMMARY OF ARGUMENT 

1. The requirement of the Court that the application 
should be renewed without regard to the suspended period, 
for which the Court was responsible by its invalid orders, 
is not a proper construction of the rule, and contravenes 
the provisions of the Statute regulating the bonding busi¬ 
ness in the District of Columbia. 

2. An application for renewal may not be denied without 
good cause. 

3. A summary denial of an application for renewal vio¬ 
lates the Constitutional requirement of due process of law. 

4. Summary denial of an application for renewal cir¬ 
cumvents the Opinion of the United States Court of Ap¬ 
peals for the District of Columbia in The Matter of John 
W. Carter, decided August 1st, 1949, and is violative of the 
Constitutional rights of applicant. 

ARGUMENT 

L The requirement of the Court that the application should 
be renewed without regard to the suspended period, for 
which the Court was responsible by its invalid orders, 
is not a proper construction of the rule, and contravenes 
the provisions of the Statute regulating the bonding busi¬ 
ness in the District of Columbia. 

The pertinent part of the Statute, entitled “An Act to 
Regulate the business of executing bonds for compensa¬ 
tion in criminal cases and to improve the administration of 
justice in the District of Columbia,” approved March 3, 
1933, District of Columbia Code, Title 23, Section 608, 
reads as follows: 



5 


“(B) * • * ‘Each of said Courts shall require the 
authority of each of said persons to be renewed from 
time to time at such periods as the Court may by rule 
provide, and before said authority shall be renewed 
the Court shall require from each of said persons an 
affidavit that since his previous qualification to engage 
in the bonding business he has abided by the provisions 
of this chapter/ ” (47 Stat. 1484). 

The United States District Court for the District of 
Columbia, then the Supreme Court of the District of 
Columbia, as of April 7, 1933, pursuant to said Act of Con¬ 
gress, promulgated rules, the pertinent part of which with 
respect to the matter here urged, is— 

“III. An application containing like statements 
shall be filed by each individual authorized bondsman 
desiring to continue in said business every second year 
thereafter on the anniversary of the Courts approval 
of the original application, which application must 
also receive the approval of a Justice of this Court 
before the bondsman shall be entitled to continue to 
appear as surety on bonds or recognizances in this 
Court.” 

It seems to us to be perfectly apparent that both in con¬ 
templation of the Statute and of the Rules a bondsman 
having qualified was supposed to have the privilege of 
functioning for a period of two years, after which time he 
was required to renew his application in order that the 
showing might be had and investigated that “since his 
previous qualification to engage in the bonding business he 
has abided by the provisions of this Chapter.” 

It is entirely apparent that this Rule did not anticipate 
that sixteen months of the prescribed two years would 
be taken from the licensee and he be denied the right of 
functioning through no fault of his own, solely by reason 
of invalid orders of the Court. Under such circumstances 
a literal interpretation of the Rules that the application 
for renewal had to be made in the instant case two years 
from the time of the signing of the original authorization 


6 


can but be construed as an avoidance of the intendment 
of the Opinion of the United States Court of Appeals for 
the District of Columbia, and as a strained construction 
of what both the Rules and the Statute definitely contem¬ 
plate. 

The deprivation of right of which the appellant here 
complains stems directly from the contumacious action of 
the Court below to remedy which the relief sought herein 
itself is not necessarily full compensation. Clearly, had 
the action been taken by a non-judicial officer or private 
citizen there would be no question as to the right to com¬ 
pensation for damages sustained. It would seems that of 
all tribunals, the Court would be concerned to find an 
interpretation that would not deprive the licensee of rights 
to which he was clearly entitled and for the violation of 
which the Court alone was responsible. 

The Court, having deprived a person of his rights by 
invalid orders, has no right to add insult to injury and be¬ 
come a medium of oppression by enforcing an interpreta¬ 
tion of the rules inconsistent with its fundamental pur¬ 
poses. See: Hovey v. Elliott, 167 U. S. 409. 

2. An application for renewal may not be denied without 

good cause. 

In the Joint Appendix of this Brief, found on pages 
8-13, we have attempted to outline the argument supportive 
of the purposes here contended for. For the convenience 
of the Court, with appropriate changes we here set forth 
the argument there made. 

It is to be noted that the Court below, in denying the 
application, bases same on nothing other than the fact that 
“in the opinion of the Court he lacks the qualifications of 
a bondsman. ’ ’ It would seem that the Court below, in 
his comment upon the recent decision of the United States 
Court of Appeals In the Matter of John W. Carter, decided 
August 1, 1949, misconceives the purpose of the statute in 
that no distinction is made between matters of renewal and 
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matters of original application. Whereas both may be 
said to be within the sound discretion of the Court, one 
cannot consider the matter of renewal without considering 
the property rights that may have become involved and 
the fact that the person, being an authorized bondsman, 
is seeking a continuance of a right which has been granted 
and which should not be taken away without good cause. 

The local Act, as it provides for the several courts to 
make rules pursuant thereto, uses language which we urge 
upon this Court as being controlling: 

“Such courts, in making such rules and regulations, 
and in granting authority to persons to engage in the 
bonding business, shall take into consideration both the 
financial responsibility and the moral qualities of the 
person so applying, and no person shall be permitted 
to engage, either as principal or agent, in the business 
of becoming surety upon bonds for compensation in 
criminal cases, who has ever been convicted of any 
offense involving moral turpitude, or who is not known 
to be a person of good moral character.... Each of said 
courts shall require the authority of each of said per¬ 
sons to Be renewed from time to time at such periods 
as the court may by rule provide, and before said 
authority shall be renewed the court shall require from 
each of said persons an affidavit that since his previous 
qualification to engage in the bonding business he has 
abided by the provisions of this chapter, and any per¬ 
son swearing falsely in any of said affidavits shall be 
guilty of perjury.” 

Two things we emphasize—the matters to which the 
Court below was confined in its consideration are “both 
the financial responsibility and the moral qualities of the 
person so applying,” and by way of specific answer to 
the point being here urged we quote from the Act as fol¬ 
lows: 

<<•••• an( j before sa id authority shall be renewed 
the court shall require from each of said persons an 
affidavit that since his previous qualification to engage 
in the bonding business he has abided by the pro- 
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visions of this chapter, and any person swearing 
falsely in any of said affidavits shall be guilty of per¬ 
jury/’ (Italics ours) 

Both this language of the Act and the Rule of the United 
States District Court for the District of Columbia promul¬ 
gated pursuant thereto recognize that the application for 
renewal is to be considered as to the conduct of the bonds¬ 
man in office since his original qualification. There can be 
no question in the instant case as to the original qualifica¬ 
tion of the petitioner, the United States Court of Appeals 
for the District of Columbia and the Supreme Court of 
the United States have respectively established and empha¬ 
sized this. 

i We call the attention of the Court to precedents and 
cases which we deem controlling, and upon which reliance 
may be had. 

i In the case of Gilchrist v. Bierring, 14 N.W. (2d) 724 
(Iowa 1944), the question of the powe't to refuse to renew 
a license to engage in a lawful business was held to be 
within the protection of the requirement that due process 
of law is a necessary prerequisite to the deprivation of 
the right to engage in the business. There a State Board 
of Cosmetology Examiner undertook to refuse to approve 
a licensee’s application for a renewal of a license granted 
under circumstances similar to the instant situation. There, 
as here, periodic renewals were required by statute and 
in likening refusal to renew to revocation the Iowa Court 
stated: 

4 ‘We now come to the question whether the depart¬ 
ment had the power to refuse to renew plaintiff’s li¬ 
cense ex parte without giving plaintiff notice and an 
opportunity for a hearing. The trial court held that 
it had no such power. The court was right. Some 
confusion exists among the decisions of the various 
appellate courts due to the fact that, in some instances, 
the language used fails to draw the distinction betweeu 
the granting of licenses in certain occupations, as the 
sale of liquor or cigarettes which the state has the 
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absolute right to prohibit entirely, and the granting 
of a license to operate a legitimate business which the 
state cannot prohibit, but can only regulate. . . . 

“Pursuant to the foregoing authorities, it is mani¬ 
fest that plaintiff’s license could not be revoked with¬ 
out notice and a hearing. The defendants do not 
seriously challenge this proposition. Their contention 
is that, granting plaintiff was entitled to notice and a 
hearing before his license could be revoked, it does 
not follow that he is entitled to notice and a hearing 
on his application for a renewal of his license. The 
argument is that, when his license expired, his rights 
were extinguished. We do not so interpret the re¬ 
quirements of due process. The reasoning of the cases 
above quoted from demonstrates the fallacy of the 
contention.” 

The Iowa Court concludes with this interesting lan¬ 
guage : 

“The plaintiff heretofore has been determined to be 
qualified to operate a school of cosmetology. He has 
made a substantial investment in reliance thereon. 
He possesses a valuable personal right, which the 
courts are bound to protect and to secure to him. It 
is our duty to see that this personal right is not taken 
from him without due process of law.” 

The decision in Gilchrist v. Bierring, supra, is discussed 
in 45 Columbia Law Review, 67, in which it is pointed out 
that no distinction is made between the refusal to renew 
a license and revocation of the license, treating both alike 
as the abrogation of a grant and applying the same stand¬ 
ard of due process to both. It is further observed therein 
that arbitrary or capricious deprivation of the right is vio¬ 
lative of the Constitutional requirement of due process. 

In the aforesaid article (note 6) the writer cites as sup¬ 
portive of that proposition the case of Goldsmith v. Cla- 
baugh, 55 D. C. App. 346, 6 Fed. (2d) 94, 96 (cert, denied, 
269 U. S. 554). In that case this Court, in disposing of 
the contention that the Board of Accountancy for the Dis- 
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trict of Columbia was not required to grant a hearing to 
an applicant for a license as a certified public accountant, 
said: 


“It is just as important that an applicant for a cer- 
1 tificate, who brings himself within the provisions of 
the statute, should have notice of any charges made 
against him and forming any basis for the action of 
the board, as that the holder of a certificate should re¬ 
ceive such notice in connection with the revocation 
thereof. ... M 

Clearly then if this be true with respect to an original 
application, certainly one who has obtained a property 
right is entitled to the observance of all of the require¬ 
ments of due process of law, and thus a summary denial 
of the application for renewal denies the due process as 
clearly as it does in the instance of a summary revocation. 
In this regard this Court, in Goldsmith v. Clabaugh, supra, 
stated: 

“While the question whether an applicant is en¬ 
titled to a certificate is addressed to the discretion of 
1 the board, the exercise of that discretion must not be 
arbitrary or capricious, but governed by recognized 
principles. For a board composed of public officials, 

1 as is this board, to refuse an application for a certifi¬ 
cate for undisclosed reasons, is to violate the funda¬ 
mental principles of justice and due process of law. 
| Clearly, therefore, an applicant is entitled, prior to 
final ruling upon his application, to be informed as to 
1 everything to be considered by the board in his case, 
with full opportunity to present any relevant evidence 
he may wish to offer.” 

Aside from the intent of the Act as here demonstrated, 
to suggest that an application for renewal stands on the 
same footing as an original application disregards the 
very language of the rule created thereunder as well as 
the interpretation of that rule by this Court in the decision 
of In The Matter of John W. Carter, supra. The pertinent 
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language of the rule itself calling attention to the fact 
that the application is made by “each individual authorized 
bondsman” and because of his desire “to continue in said 
business,” emphasizes the distinction between the applica¬ 
tion for renewal and the original application, and certain 
it is that in “In The Matter of John W. Carter,” this 
Court, in its Opinion, carries forward this distinction in 
the following language: 

“It may be true that the grant of authority to en¬ 
gage in the bonding business is an administrative act. 
But the deprivation of that right, once granted, is a 
judicial act, requiring due process of law. Two fea¬ 
tures of the statute here involved make clear that the 
authorization to engage in the bonding business is a 
form of license, and hence a right, to do business. 
The authorization is for a term, fixed by rules of the 
Court. And it may be revoked ‘for good cause\ These 
are the customary characteristics of a limited or quali¬ 
fied license or right.” 

There would seem to be no question but that this denial 
is a revocation, and it would seem equally true that it does 
not comply with the necessity of good cause being shown 
for the Court to simply make the statement that in its 
opinion the applicant “lacks the qualifications for a bonds¬ 
man.” Particularly is that true when, as here, the indi¬ 
vidual has acted as an authorized bondsman and is presently 
chargeable with substantial outstanding liability on bonds. 
A determination that an authorized bondsman lacks the 
qualifications to be a bondsman ignores the fact of the 
issuance of the license upon the original application, which 
constitutes a determinative adjudication of his qualifica¬ 
tions to fill the office and a re-determination, without the 
showing of intervening cause, may not thereafter be had, 
the matter being res adjudicata. 
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3. A summary denial of an application for renewal violates 

the Constitutional requirement of due process of law: 

The full significance of the point here made will be ap¬ 
preciated by specific reference to what was before the 
Court in the application for renewal, what rights the ap¬ 
pellant was entitled to, and what the decision of the Court 
amounted to. That the appellant, having been licensed to 
act as a bondsman, had acquired a property right which 
should not be disturbed without due process of law, as 
distinguished from the discretionary right of decision 
vested in the Court in passing upon an original application, 
we would believe to be the recognized law in the instant 
case as it had its express pronouncement by this Court 
and its sanction by the Supreme Court of the United States 
in its denial of certiorari. The appellant, when he made 
his application for renewal, was vested with these property 
rights and unless due process was resorted to he could not 
be properly divested of same. The record in this case will 
show that based upon the authorization to act as a bonds¬ 
man he had altered his entire plan of life; had given up 
a business in which he had been previously engaged, de¬ 
pending solely on this bonding business for a livelihood 
outside of his collection of rents; and even though allowed, 
after reinstatement, to function only from August to No¬ 
vember, he had outstanding bonds on which he was liable 
at the time when his right to continue to act as a bonds¬ 
man was denied in a figure approximating $24,000.00; and 
though his rights as a bondsman were then wiped out, 
his liability on these bonds was not and is not in any 
manner curtailed. The serious liabilities of a bondsman 
are well known to this Court, and as it was said by the 
United States Supreme Court in the case of Taylor v. 
Taintor, 16 Wall. 366, 21 Law Ed. 287, which is quoted 
with approval by this Court in United States v. Von Jenny, 
39 App. D. C. 37: 

4 ‘When bail is given, the principal is regarded as 
delivered to the custody of his sureties. Their do- 
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minion is a continuance of the original imprisonment. 
Whenever they choose to do so, they may seize him 
and deliver him up in their discharge; and if that 
cannot be done at once, they may imprison him until 
it can be done. . .. They may doubtless permit him to 
go beyond the limits of the State within which he is 
to answer, but it is unwise and imprudent to do so; 
and if any evil ensue they must bear the burden of the 
consequences, and cannot cast them upon the obligee. ’ ’ 

With the proposition before the Court, as submitted in 
the application for renewal, solely as to whether or not 
he had “abided by the provisions’’ governing bondsmen 
since his previous qualification, the Court, misconstruing 
the matter which it was called upon to pass upon, or re¬ 
fusing to recognize and be guided by the law of this case 
as handed down by this Court, the highest Court in this 
jurisdiction, or by the Supreme Court of the United States, 
the highest Court in the land, treated this application as an 
original application and arbitrarily denied same on the 
announced ground that “he lacks the qualifications for a 
bondsman.” It is submitted that by the very language 
of the Order, which couples as being matters within the 
“administrative discretion of the Court” original applica¬ 
tions and renewals the Court below demonstrates an un¬ 
willingness to accept the distinction which this Court makes 
in its Opinion, handed down in the case “In The Matter 
of John W. Carter,” No. 9965, decided August 1, 1949, as 
shown in the following language: 

“It may be true that the grant of authority to en¬ 
gage in the bonding business is an administrative act, 
but the deprivation of that right, once granted, is a 
judicial act, requiring due process of law. Two fea¬ 
tures of the statute here involved make clear that the 
authorization to engage in the bonding business is a 
form of license, and hence a right to do business. The 
authorization is for a term, fixed by rules of the Court. 
And it may be revoked ‘for good cause’. These are 
the customary characteristics of a limited or qualified 
license or right” 
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This Court thus demonstrated tjiat the appellant’s 
authorization to act as a bondsman was a license creating 
a property right and putting the appellant in a position 
clearly distinguishable from his position before the author¬ 
ization was granted. The protection which the appellant 
is then afforded is that revocation must be “for good cause” 
and the protective provision is made in the Statute that 
“Each of said courts shall require the authority of each 
of said persons to be renewed from time to time at such 
periods as the court may by rule provide.” And the in¬ 
tendment of the statute as to such renewal is set out in 
the following unmistakable language: 

“ ... and before said authority shall be renewed the 
court shall require from each of said persons an affi¬ 
davit that since his previous qualifications to engage 
1 in the bonding business he has abided by the provisions 
of this Chapter, and any person swearing falsely in 
' any of said affidavits shall be guilty of perjury.” 

The United States District Court for the District of 
Columbia promulgated a rule, pursuant to the Statute here 
quoted from requiring bondsmen every two (2) years to 
make application for renewal. Such a rule, we submit, 
could not be contemplated as altering or going beyond the 
fundamental rules laid down by the Statute necessitating 
that the renewal of authority should be based upon a show¬ 
ing of compliance with the rules laid down or that revoca¬ 
tion should be “for good cause.” It is again urged that 
neither yard stick was used in measuring the appellant 
Carter and this failure amounts to a lack of due process 
of law. We submit that the Court below put itself in a 
defenseless position when it denied the application on the 
express ground that “he lacked qualifications to act as a 
bondsman,” there being not even a pretense of showing 
that he had since the time of his original authorization by 
any act of omission or commission disqualified himself. 
The denial of the right to continue as a bondsman, without 
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compliance with the terms and implications of the Statute, 
amounted to the denial of due process of law. 

We submit that the action of the Court below amounts to 
a confiscation of the appellant’s property, and that this 
condition should be corrected by judgment of this Court 
in unequivocal terms. 

4. Summary denial of an application for renewal circum¬ 
vents the Opinion of the United States Court of Appeals 
for the District of Columbia in The Matter of John W. 
Carter, decided August 1, 1949, and is violative of the 
Constitutional rights of applicant. 

Though we have already adverted to the misconception 
by the Court below of the Opinion of this Court in the case 
of “In The Matter of John W. Carter,” we herewith sub¬ 
mit that the action of the Court below constitutes a flagrant 
disregard for that Opinion and an unwillingness to be 
bound by it. 

We therefore think it of moment, at the risk of repetition, 
to further detail some of the argument set forth in the 
Petition for Reconsideration, Joint Appendix 14-16. 

It is respectfully submitted that in spite of the interpre¬ 
tation as given to the recent decision of this Court in the 
case of “In The Matter of John W. Carter,” the denial of 
the renewal of license as a matter of fact circumvents the 
Opinion of this Court in that case. There can be no ques¬ 
tion but that that case decided that John W. Carter, having 
been granted a license as a bondsman, was entitled to due 
process of law if same were taken from him. It would 
seem equally clear from that decision that whereas the 
matter of discretion was left to the District Court Judge, 
that once the license was granted and a property right 
created thereunder, that same could not or should not be 
violated unless cause was shown therefor. 

It is admittedly true that this license granted was a li¬ 
cense for a term and that the law apparently contemplated 
that at the time of renewal the Court below would take into 
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consideration, as it would at the time of the original appli¬ 
cation, the factors which were made requirements both 
as to the original application and as to the renewal appli¬ 
cation. It is, however, inconceivable that this Court would, 
by its Order, have required that the orders vacating Car¬ 
ter’s license be set aside and that he be granted the privilege 
to act as a bondsman in keeping with the original authority 
granted unless given an opportunity to be heard on any 
grounds urged for revocation, and would call attention to 
the fact that there was nothing in the record except an 
alleged report from the FBI, placed in a sealed envelope 
not to be opened, the contents of which were unknown en¬ 
tirely to counsel for all concerned, and would mean that 
the United States District Court for the District of Colum¬ 
bia need simply wait for the time of renewal of the appli¬ 
cation and rely upon the same factors and without any 
opportunity to be heard, should take from the applicant the 
right of license previously granted. No such discretion is 
given by the Act or the Rules promulgated pursuant thereto 
and even if such discretion were given, the denial of this 
application for renewal constituted an abuse of that dis¬ 
cretion. 

It is to be noted in this connection that whereas the 
Court below, in giving its reasons for the denial and in 
undertaking its interpretation of the Opinion of this Court, 
adopts as the holding of this Court a ground vastly different 
from that taken by the Solicitor General of the United 
States, appearing on behalf of the Judges of the United 
States District Court for the District of Columbia in mak¬ 
ing application for Certiorari to the Supreme Court of 
the United States in the aforementioned matter. Certain 
it is that the denial of the renewal is a demonstration of 
an unwillingness to be bound by the spirit of the decision 
of this Court. Especially would this interpretation demon¬ 
strate an attempt to circumvent the effectiveness of this 
Court’s decision when it is realized that the United States 
District Court for the District of Columbia likewise so 
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interpreted the time that the license has to run as to include 
the full period of much more than a year during which time 
the applicant was refused the right of acting under the li¬ 
cense given him under the terms of orders of the Court 
below which this Court found to be improper. 

It is submitted that the denial of the application amounts 
to an attempt to do by indirection what this Court has 
indicated specifically should not be done, and amounts to 
a deprivation of the rights of the applicant by the taking 
of his property without due process of law. 

CONCLUSION 

We respectfully urge that this Court render such de¬ 
cision as will assure to this appellant the vested rights to 
which he is entitled under the Statute and the Constitution 
of the United States to the end that he, a citizen of the 
United States, may pursue his lawful occupation without 
harassment. 

Respectfully submitted, 

COBB, HOWARD and HAYES 

By: James A. Cobb, 

George E. C. Hayes, 
Howard Jenkins, Jr., 
Attorneys for Appellant 
613 F Street, N. W. 
Washington, D. C. 
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1 Filed Nov. 17, 1949. Harry M. Hull Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

To The Honorable 
The Chief Judge and the 
Associate Judges of The 
United States District Court 
for the District of Columbia: 

The applicant, John W. Carter, hereby respectfully makes 
application to continue to engage in the bonding business 
in criminal cases in this Court, and in this connection avers 
as follows: 

1. That attached hereto, and made a part hereof, is a 
list of unencumbered real estate owned in fee simple by 
said applicant; 

2. That the financial indebtedness and obligations of 
said applicant not secured on said real estate is less than 
$ 100 . 00 ; 

3. That said applicant has never been convicted of any 
offense involving moral turpitude; 

4i That attached hereto, and made a part hereof, are 
the affidavits of two residents of the District of Columbia 
as to the good moral character of said applicant; 

5. That if this application for renewal is approved, said 
applicant will, in all respects, abide by the terms and pro¬ 
visions of the Act of Congress approved March 3, 1933, 
entitled “An Act to regulate the business of executing 
bonds for compensation in criminal cases and to improve 

the administration of justice in the District of Columbia.” 

■* * r ■ •* + 

John W. Cabtbb 
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DISTRICT OF COLUMBIA, SS: • 

I, John W. Carter, being first duly sworn according to 
law on oath depose and say that I have read the foregoing 
application by me subscribed and know the contents 

2 thereof; that the matters and things therein stated 
as upon my personal knowledge are true, and those 

things therein stated as upon information and belief I 
believe to be true. 

John W. Cabteb 

Subscribed and sworn to before me this 16th day of 
November, 1949. 

Don Lockett Yoxjng 
Notary Public, D. C. 

3 Filed Nov. 17, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

To The Honorable 
The Chief Judge and the 
Associate Judges of the 
United States District Court 
for the District of Columbia: 


Unencumbered Real Estate Owned By John W. Carter, 
In Fee Simple, Situated in the District of Columbia 


Lot 

Square 

Address 

Assessed 

Ground 

Value 

Imp. 

Total 

Assess. 

Value 

Pair 

Market 

Value 

35 

274 

1228 U St., N.W. 

• 5038 

10440 

15478 

$22,000 

79 

2859 

1222 Girard St., 

1665 

5400 

7065 

$12,000 

240 

5806 

N*W. 

2406 Nichols Ave. 

936 

6600 

7535 

$14,000 

46 

4063 

1317 Montello 

1061 

2400 

3461 

$ 6,500 


John W. Cabteb 
1223 Girard St., N.E. 
Washington, D. C., 


4 


4 Filed Nov. 17, 1949. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

To The Honorable 
The Chief Judge and the 
Associate Judges of the 
United States District Court 
for the District of Columbia 

SUPPORTING AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

I, John W. Carter, being first duly sworn according to law 
on oath depose and say that since the time of my previous 
qualification as a bondsman for criminal cases in the United 
States District Court for the District of Columbia, on, to 
wit, November 18,1947,1 have in all respects abided by the 
terms and provisions of the Act of Congress approved 
March 3, 1933, entitled: “An Act to regulate the business 
of executing bonds for compensation in criminal cases and 
to improve the administration of justice in the District of 
Columbia.* 7 

John W. Carter 

Subscribed and sworn to before me this 16th day of 
November, 1949. 

Don Lockett Young 

Notary Public, D. C. 
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5 Filed Nov. 17, 1949. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

To The Honorable 
The Chief Judge and the 
Associate Judges of the 
United States District Court 
for the District of Columbia 

AFFIDAVIT AS TO MORAL CHARACTER 

DISTRICT OF COLUMBIA, ss: 

I, George E. C. Hayes, of the City of Washington, District 
of Columbia, being first duly sworn according to law on 
oath depose and say that I have known the applicant, John 
W. Carter, for a period of more than fifteen (15) years. 
I do aver that I am not in any wise related by blood or 
marriage to the said applicant. I am acquainted with a 
number of other people who know said applicant personally 
and who have lived in the community with him, and I state 
that the reputation of said applicant for truth, honesty 
and integrity is of the highest standard and above reproach, 
and that the moral character of said applicant is excellent. 

George E. C. Hayes 

Subscribed and sworn to before me this 16th day of 
November, 1949. 

Don Lockett Young 
Notary Public , D. C . 
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6 Filed Nov. 17, 1949. Harry M. Hall, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

To The Honorable 
The Chief Judge and the 
Associate Judges of the 
United States District Court 
for the District of Columbia 

AFFIDAVIT AS TO MORAL CHARACTER 

DISTRICT OF COLUMBIA, ss: 

I, Louis R. Lautier, of the City of Washington, District of 
Columbia, being first duly sworn according to law on oath 
depose and say: that I have known the applicant, John W. 
Carter, for more than twenty (20) years. I do aver that 
I am not in any wise related by blood or marriage to the 
said applicant. I am acquainted with a number of other 
people who also know said applicant personally and who 
have lived in the community with him; that the reputation 
of said applicant for truth, honesty and integrity is of the 
highest standard and above reproach, and that the moral 
character of said applicant is excellent. 

Louis R. Lauheb 

Subscribed and sworn to before me this 17th day of 
November, 1949. 

Don Lockett Young 
Notary Public, D. C. 
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7 Filed Dec. 13, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In re: 

Application of John W. Carter for renewal of license 
to engage in the bonding business in criminal cases. 


The application of John W. Carter for renewal of his 
license to engage in the bonding business in this Court, is 
denied on the ground that in the opinion of the Court he 
lacks the qualifications for a bondsman. 

The recent decision of the United States Court of Appeals 
in the case of In the Matter of John W. Carter, decided 
August 1,1949, and not yet reported, relates solely to revoca¬ 
tion of a license once granted and does not apply to original 
applications, or to renewals, which are in the administrative 
discretion of the Court. 

Alfxaxdeb Holtzoff 
United States District Judge. 

December 13,1949. 

8 Filed Dec. 19, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In re: 

Application of John W. Carter for Renewal of License 
to engage in the bonding business in Criminal Cases. 

• •••••• 

PETITION FOR RECONSIDERATION 

The petitioner, John W. Carter, having been advised by 
the Memorandum or Order of Court, dated December 13, 
1949 and signed by Alexander Holtzoff, United States Dis- 
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trict Judge, that his application for renewal of his license 
to engage in the bonding business in this Court is denied 
on the ground that in the opinion of the Court he lacks the 
qualifications for a bondsman,’’ respectfully petitions the 
Court to reconsider its decision as rendered in this matter, 
and for reasons therefor shows: 

The application of the petitioner to continue to act as a 
bondsman was filed in accordance with the rules of this 
Court, promulgated as of, to wit, April 7,1933, in pursuance 
of the Act of Congress, approved March 3, 1933 and en¬ 
titled—“An Act to regulate the business of executing bonds 
for compensation in criminal cases and to improve the ad¬ 
ministration of justice in the District of Columbia,” the 
third paragraph of which said rule reads as follows: 

“HE. An application containing like statements shall 
be filed by each individual authorized bondsman de¬ 
siring to continue in said business every second year 
thereafter on the anniversary of the Court’s approval 
of the original application, which application must also 
receive the approval of a Justice of this Court before 
the bondsman shall be entitled to continue to appear 
as surety on bonds or recognizances in this Court.” 

The facts surrounding the original approval of this peti¬ 
tioner’s application to serve as a bondsman by Judge Pine 
and the revocation of that license by Judge Pine and the 
denial of the application by the Judges then sitting in the 
criminal courts and the litigation incident thereto are mat¬ 
ters well known to the Court and need not be here detailed. 

This petition for reconsideration is predicated upon 
9 the desire that a decision in this matter be not had 
without consideration by the Court of the following 
factors: 

L An Application for Renewal May Not be Denied Withont 

Good Cause. 

It is to be noted that the Court, in denying the applica¬ 
tion, bases same on nothing other than the fact that “in the 
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opinion of the Court he lacks the qualifications of a bonds- 
i man.” It would seem that the Court, in his comment upon... 
the recent decision of the United States Court of Appeals 
In the Matter of John W. Carter, decided August 1, 1949, 
misconceives the purpose of the statute in that no distinction 
i is made between matters of renewal and matters of original 
application. Whereas both may be said to be within the 
sound discretion of the Court, one cannot consider the 
matter of renewal without considering the property rights 
that may have become involved and the fact that the person, 
being an authorized bondsman, is seeking a continuance of 
a right which has been granted and which should not be 
taken away without good cause. 

The local Act, as it provides for the several courts to 
make rules pursuant thereto, uses language which we urge * 
upon the Court as being controlling in this matter of recon¬ 
sideration. 

i “Such courts, in making such rules and regulations,. 

and in granting authority to persons to engage in the 
bonding business, shall take into consideration both the 
financial responsibility and the moral qualities of the 
person so applying, and no person shall be permitted to 
i engage, either as principal or agent, in the business 

i of becoming surety upon bonds for compensation in 

i criminal cases, who has ever been convicted of any 

offense involving moral turpitude, or who is not known 

to be a person of good moral character.Each of 

said courts shall require the authority of each of said 
persons to be renewed from time to time at such periods 
as the court may by rule provide, and before said au¬ 
thority shall be renewed the court shall require from 
each of said persons an affidavit that since his previous 
qualifications to engage in the bonding business he has 
abided by the provisions of this chapter, and any person 
swearing falsely in any of said affidavits shall be guilty 
of perjury.” 

Two things we emphasize—-the matters to which the 
Court is confined in its consideration are “both the financial 
responsibility and the moral qualities of the person so 
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applying,” and by way of specific answer to the point being 
here urged we quote from the Act as follows: 

10 “**** and before said authority shall be renewed 

the court shall require from each of said persons an 
affidavit that since his previous qualification to engage 
in the bonding business he has abided by the provisions 
of this chapter, and any person swearing falsely in any 
of said affidavits shall be guilty of perjury.” (Italics 
ours.) 

Both this language of the Act and the Buie of this Court 
promulgated pursuant thereto recognize that the applica¬ 
tion for renewal is to be considered as to the conduct of the 
bondsman in office since his original qualification. There 
can be no question in the instant case as to the original 
qualification of the petitioner, the United States Court of 
Appeals of the District of Columbia and the Supreme Court 
of the United States have respectively established and 
emphasized this. 

In seeking this reconsideration we call the attention of 
the Court to precedent and cases which we deem controlling, 
and upon which reliance may be had. 

In the case of Gilchrist v. Bierring, 14 N.W. (2d) 724 
(Iowa 1944), the question of the power to refuse to renew 
a license to engage in a lawful business was held to be within 
the protection of the requirement that due process of law 
is a necessary prerequisite to the deprivation of the right 
to engage in the business. There a State Board of Cos¬ 
metology Examiner undertook to refuse to approve a 
licensee’s application for a renewal of a license granted 
under circumstances similar to the instant situation. There, 
as here, periodic renewals were required by statute and in 
likening refusal to renew to revocation the Iowa Court 
stated: 

“We now come to the question whether the depart¬ 
ment had the power to refuse to renew plaintiff’s license 
j ex parte without givingplaintiff notice and an oppor- 
' tunity for a hearing. The trial court held that it had 
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no such power. The court was right. Some confusion 
exists among the decisions of the various appellate 
courts due to the fact that, in some instances, the 
language used fails to draw the distinction between the 
granting of licenses in certain occupations, as the sale 
of liquor or cigarettes which the state has the absolute 
right to prohibit entirely, and the granting of a license 
to operate a legitimate business which the state cannot 

prohibit, but can only regulate. 

11 “Pursuant to the foregoing authorities, it is mani¬ 
fest that plaintiff’s license could not be revoked with¬ 
out notice and a hearing. The defendants do not ser¬ 
iously challenge this proposition. Their contention is 
that, granting plaintiff was entitled to notice and a 
hearing before his license could be revoked, it does not 
follow that he is entitled to notice and a hearing on 
his application for a renewal of his license. The argu¬ 
ment is that, when his license expired, his rights were 
extinguished. We do not so interpret the requirements 
of due process. The reasoning of the cases above quoted 
from demonstrates the fallacy of the contention.” 

The Iowa Court concludes with this interesting language: 

“The plaintiff heretofore has been determined to be 
qualified to operate a school of cosmetology. He has 
made a substantial investment in reliance thereon. He 
possesses a valuable personal right, which the courts 
are bound to protect and to secure to him. It is our 
duty to see that this personal right is not taken from 
him without due process of law.” 

The decision in Gilchrist v. Bierring, supra, is discussed 
in 45 Columbia Law Review, 67, in which it is pointed out 
that no distinction is made between the refusal to renew a 
license and revocation of the license, treating both alike 
as the abrogation of a grant and applying the same standard 
of due process to both. It is further observed therein that 
arbitrary or capricious deprivation of the right is violative 
of the Constitutional requirement of due process. 

In the aforesaid article (note 6) the writer cites as sup¬ 
portive of that proposition the case of Goldsmith v. Cla- 
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baughy 55 D. C. App. 346, 6 Fed. (2d) 94, 96 (cert, denied, 
269 U. S. 554). In that case the United States Court of 
Appeals for the District of Columbia, in disposing of the 
contention that the Board of Accountancy for the District 
of Columbia was not required to grant a hearing to an 
applicant for a license as a certified public accountant, said: 

“It is just as important that an applicant for a 
certificate, who brings himself within the provisions of 
the statute, should have notice of any charges made 
against him and forming any basis for the action of the 
board, as that the holder of a certificate should receive 
such notice in connection with the revocation 
thereof.” 

Clearly then if this be true with respect to an original 
application, certainly one who has obtained a property right 
is entitled to the observance of all of the requirements 
12 of due process of law, and thus a summary denial 
of the application for renewal denies the due process 
as clearly as it does in the instance of a summary revoca¬ 
tion. In this regard our Court of Appeals said, in Gold¬ 
smith v. Clabaugh, supra: 

“While the question whether an applicant is entitled 
to a certificate is addressed to the discretion of the 
board, the exercise of that discretion must not be 
arbitrary or capricious, but governed by recognized 
principles. For a board composed of public officials, as 
is this board, to refuse an application for a certificate 
for undisclosed reasons, is to violate the foundamental 
principals of justice and due process of law. Clearly, 
therefore, an applicant is entitled, prior to final ruling 
upon his application, to be informed as to everything to 
be considered by the board in his case, with full oppor¬ 
tunity to present any relevant evidence he may wish 
to offer.” 

Aside from the intent of the Act as here demonstrated, to 
suggest that an application for renewal stands on the same 
footing as an original application disregards the very 
language of the rule created thereunder as well as the inter- 
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pretation of that rule by the United States Court of Appeals 
in the decision of In The Matter of John W. Carter, to 
which the Court makes reference. The pertinent language 
of the rule itself calling attention to the fact that the appli¬ 
cation is made by “each individual authorized bondsman” 
and because of his desire “to continue in said business,” 
emphasizes the distinction between the application for re¬ 
newal and the original application, and certain it is that 
in “In The Matter of John W. Carter,”, to which the Court 
makes reference. The Court of Appeals, in its Opinion, 
carries forward this distinction in the following language: 

“It may be true that the grant of authority to engage 
in the bonding business is an administrative act. But 
the deprivation of that right, once granted, is a judicial 
act, requiring due process of law. Two features of the 
statute here involved make clear that the authorization 
to engage in the bonding business is a form of license, 
and hence a right, to do business. The authorization 
is for a term, fixed by rules of the Court. And it may 
be revoked ‘for good cause.’ These are the customary 
characteristics of a limited or qualified license or right.” 

There would seem to be no question but that this denial 
is a revocation, and it would seem equally true that it does 
not comply with the necessity of good cause being shown for 
the Court to simply make the statement that in its 
13 opinion the applicant “lacks the qualifications for a 
bondsman.” Particularly is that true when, as here, 
the individual has acted as an authorized bondsman and is 
presently chargeable with substantial outstanding liability 
on bonds, as will be more fully hereinafter referred to. A 
determination that an authorized bondsman lacks the quali¬ 
fications to be a bondsman ignores the fact of the issuance 
of the license upon the original application, which consti¬ 
tutes a determinative adjudication of his qualifications to 
fill the office and a redetermination, without the showing 
of intervening cause, may not thereafter be had, the matter 
being res adjudicata. 
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IL A Summary Denial of an Application for Renewal 
1 Violates the Constitutional Requirement of Due Process 
of Law. 

Petitioner respectfully urges, upon his advice and belief, 
that the Memorandum or Order of Court denying him the 
right to engage in the bonding business on the ground of his 
not being qualified so to do is in derogation of the Consti¬ 
tutional rights of this petitioner, and among other things, 
results in a taking of his property without due process of 
law. It is submitted that it is settled that the holder of a 
license to engage in the bonding business has a property 
right and that that property right may not be destroyed 
summarily. Petitioner urges that just as that property 
right may not be destroyed by summary revocation, neither 
may it be destroyed by summary denial of an application 
for continuation of that right as is here embodied in the 
application for renewal. 

Petitioner calls attention to the fact that investigation 
of this matter reveals no condition or situation which may 
be said to disqualify him, and avers upon his advice and 
belief that the license, having once been granted, “becomes 
a right and due process of law must be followed to achieve 
deprivation.’ 7 (See Opinion, United States Court of Appeals 
in the Matter of John W. Carter, p. 5). 

14 m. Summary Denial of Application for Renewal 
Circumvents the Opinion of the Court of Appeals 
in the Matter of John W. Carter, Decided August 
1, 1949 and is Violative of the Constitutional 
Rights of Applicant. 

It is respectfully submitted that in spite of the interpre¬ 
tation as given to the recent decision of the United States 
Court of Appeals in the case of “In The Matter of John 
W. Carter,” the denial of the renewal of license as a matter 
of fact circumvents the Opinion of the Court of Appeals 
in that case. There can be no question but that that case de¬ 
cided that John W. Carter, having been granted a license as 
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a bondsman, was entitled to due process of law if same were 
taken from him. It would seem equally clear from that 
decision that whereas the matter of discretion was left to 
the District Court Judge, that once the license was granted 
and a property right created thereunder, that same could 
not or should not be violated unless cause was shown there¬ 
for. 

It is admittedly true that this license granted was a license 
for a term and that the law apparently contemplated that 
at the time of renewal the Court would take into considera¬ 
tion, as is would at the time of the original application, the 
factors which were made requirements both as to the original 
application and as to the renewal application. It is, how¬ 
ever, inconceivable that the Court of Appeals would have, 
by its Order, required that the orders vacating Carter’s 
license be set aside and that he be granted the privilege to 
act as a bondsman in keeping with the original authority 
granted unless given an opportunity to be heard on any 
grounds urged for revocation, and would call attention to 
the fact that there was nothing in the record except an 
alleged report from the FBI, placed in a sealed envelop not 
to be opened, the contents of which were unknown entirely 
to counsel for all concerned, and would mean that the 
District Court need simply wait for the time of renewal of 
the application and rely upon the same factors and without 
any opportunity to be heard, should take from the applicant 
the right of license previously granted. No such discretion 
is given by the Act or the Rules promulgated pursuant 
thereto and even if such discretion were given, to 
15 deny this application for renewal would be an abuse 
of that discretion. 

It is to be noted in this connection that whereas the 
Court in giving its reasons for the denial and in undertaking 
its interpretation of the Opinion of the Court of Appeals, 
adopts as the holding of the Court of Appeals a ground 
vastly different from that taken by the Solicitor General 
of the United States, appearing on behalf of the Judges of 



16 


the United States District Court for the District of Columbia 
in making application for Certiorari to the Supreme Court 
of the United States in the aforementioned matter. Certain 
it is that the denial of the renewal is a demonstration of an 
unwillingness to be bound by the spirit of the decision of 
the Court of Appeals. Especially would this interpretation 
demonstrate an attempt to circumvent the effectiveness of 
the Court of Appeals’ decision when it is realized that 
the District Court likewise so interpreted the time that the 
license has to run as to include the full period of much 
more than a year during which time the applicant was re¬ 
fused the right of acting under the license given him under 
the terms of orders of the District Court which the Court 
of Appeals found to be improper, as will hereinafter more 
fully appear. 

i It is submitted that the denial of the application amounts 
to an attempt to do by indirection what the higher court had 
indicated specifically should not be done, and amounts to a 
deprivation of the rights of the applicant by the taking of 
his property without the due process of law, and in this con¬ 
nection it is to be noted that the applicant has not only 
spent large sums of money to satisfactorily and creditably 
function as a bondsman in the setting up of well appointed 
office hearquarters, but applicant has sold and disposed of 
a business previously conducted by him in order to more 
adequately carry on as a bondsman which said business, 
aside from his real estate holdings, is presently his sole 
means of livelihood. Even within the prescribed period of 
time which the applicant has been allowed to function a ref¬ 
erence to his records will disclose that he has been liable on 
bonds placed in the United States District Court for 
16 the District of Columbia up to the amount of, to wit, 
$28,500.00 and is under a present liability, with the 
questionable authority which he has in view of the denial of 
his application for renewal, on bonds outstanding in the 
sum of, to wit $24,000.00. 

I The foregoing will evidence that not only is there a present 
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property right and one which has existed since the time the 
application was granted, but this applicant has definitely 
and specifically changed his position because of the license 
granted, and the deprivation of the right becomes, therefore, 
all the more acute and oppressive. 

IV. Without Regard to the Merit of the Contentions Here¬ 
inbefore Blade, It is Respectfully Urged That the Re¬ 
quirement That the Application Should Be Renewed 
Without Regard to the Suspended Period, for Which 
the Court Was Responsible, is a Strained Interpretation 
of the Rule, and to Say the Least Inequitable. 

The rules unquestionably say, as a reference to the quota¬ 
tion hereinbefore made indicates, that the application for 
renewal shall be made “every second year thereafter on 
the anniversary of the Court’s approval of the original ap¬ 
plication,” but it is entirely apparent that this rule would 
not contemplate that approximately 16 months of the two- 
year period that the license was scheduled to run should 
be taken away from the licensee by an Order of Court 
revoking his right to act. Whereas a valid suspension with 
the cause of which the licensee might be properly charge¬ 
able could be logically, if not legally, deducted, it would 
seem that where by judicial determination it has been de¬ 
cided that the suspended period resulted from an invalid 
revocation for which the Court itself was responsible, that 
to penalize the licensee is adding insult to injury. It is 
respectfully urged for the consideration of the Court that 
the necessity of meeting whatever the contingencies are 
incident to applications for renewal should be suspended 
until the time that the licensee has had the term contem¬ 
plated by the statute for the exercise of the functions 
granted by the license. Particularly is this true, and more 
definitely urgable here, as where the licensee has at great 
expense to himself and with an entire change of his economic 
setup, relied upon the license granted him originally. 
17 The license having been granted, the licensee was 
justified in presuming that same would be his for the 
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term provided by the statute and would be continued unless 
revoked for just and proper cause, for which he was re¬ 
sponsible. 

In view of the foregoing, it is respectfully urged that the 
Court reconsider its decision previously made as of Decem¬ 
ber 13, 1949, and grant to this petitioner the right to con¬ 
tinue in the bonding business in criminal cases in the United 
States District Court for the District of Columbia. 

John W. Carter 
Petitioner 


James A. Cobb 
George E. C. Hayes 
Howard Jenkins, Jr. 

Attorneys for Petitioner 
613 F Street, N.W. 

DISTRICT OF COLUMBIA, ss: 

I, the undersigned John W. Carter, solemnly swear that 
I have read the foregoing and annexed Petition by me sub¬ 
scribed and know the contents thereof; that the facts therein 
stated of my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

John W. Carter 

Subscribed and sworn to before me this 17th day of 
December, 1949. 

Augustus W. Gray 
Notary Public, D. C. 
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18 Filed Jan. 3, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

IN RE: 

Application of John W. Carter for Renewal of License 
to engage in the bonding business in criminal cases. 

Petition for rehearing is denied. 

Alexander Holtzoff 
United States District Judge. 

January 3, 1950. 

19 Filed Jan. 6, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

IN RE: 

Application of JOHN W. CARTER for renewal of 
license to engage in the bonding business in criminal 
cases. 

NOTICE OF APPEAL 

Notice is hereby given this 6th day of January, 1950, that 
JOHN W. CARTER hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
Order of this Court entered on the 13th day of December, 
1949 denying petition of John W. Carter for renewal of 
license to engage in the bonding business in criminal cases, 
and denial of application for rehearing, entered January 3, 
1950. 

COBB, HOWARD and HAYES 
. By: Jambs A. Cobb 

Attorneys for Appellant 
613 F Street, N.W. 
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20 Filed Jan. 6, 1950. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

IN RE: 

Application of JOHN W. CARTER for renewal of 
1 license to engage in the bonding business in criminal 
cases. 

I DESIGNATION OF RECORD 

TO THE CLERK 

United States District Court 
for the District of Columbia 

You are hereby requested to prepare, certify and submit 
to the Clerk of the United States Court of Appeals for the 
District of Columbia with reference to the Notice of Appeal 
heretofore filed by JOHN W. CARTER in the above en¬ 
titled cause, and to include in said Transcript of Record the 
following documents, to wit: 

1. Application of John W. Carter for renewal of license 
to engage in the bonding business in criminal cases. 

! 2. Order dated December 13,1949, signed by Judge Alex¬ 
ander Holtzoff, denying the application for renewal. 

3. The Petition of John W. Carter for Reconsideration. 

4. Order of January 3, 1950, signed by Judge Alexander 
Holtzoff, denving the Petition for Reconsideration. 

COBB, HOWARD and HAYES 
Attorneys for Appellant 
613 F Street, N.W. 

By: James A. Cobb 
Geo. E. C. Hayes 

1 Dated this 6th day of January, 1950. 
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21 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA \ 

DISTRICT OF COLUMBIA / ss: 

I, HARRY M. HULL, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the 
foregoing pages numbered 1 to 20, inclusive, to be a true 
and correct transcript of the record according to the desig¬ 
nation filed by counsel in the matter of JOHN W. CARTER, 
as the same remains upon file and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the sail of said Court, at the City of Wash¬ 
ington, in said District, this 9th day of January, 1950. 

Harr y M. Hull, Cleric , 

By: Robert M. Stearns 
Deputy Cleric . 

[seal] 
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STATEMENT OP QUESTIONS PRESENTED 

In the opinion of Amiens Curiae, the questions presented 
are: 

1. Whether the District Court’s order denying the ap¬ 
pellant’s application for renewal of his two-year license to 
engage in the bonding-business in that Court may be ap¬ 
pealed to this Court, and whether this Court has jurisdiction 
of such an attempted appeal. 

2. If this Court has jurisdiction to entertain the appeal, 
the question is whether the District Court acted within its 
authority in denying, without a hearing and on the basis of 
information available to it, the appellant’s application for 
renewal of his two-year license to engage in the bonding- 
business in that Court. 
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©mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,504 

In Re: In the Matter of John W. Carter 


ON APPEAL FROM TEE UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR THE SOLICITOR GENERAL, AS AMICUS CURIAE 


STATEMENT OF THE CASE 

On November 17,1947, appellant John W. Carter filed an 
application with the District Court, under the District of 
Columbia bondsman statute (Act of March 3,1933, 47 Stat. 
1482, c. 206, D. C. Code, Title 23, c. 6), to engage in the 
bonding-business in criminal cases in that Court. The ap¬ 
plication was approved by the Court—acting through Judge 
Pine—on November 18, 1947. The history of the District 
Court’s attempt to revoke that approval—prior to the ex¬ 
piration of the two-year period covered by the authorization 
—is set forth in In re Carter, No. 9965, decided August 1, 
1949 (85 U.S. App. D.C. 229,177 F. 2d 75, certiorari denied, 
338 U.S. 900), which held the District Court’s attempted 
revocation and withdrawal to be improper. 

On November 17,1949, appellant filed his application for 
renewal of his authorization to act as a bondsman in the 
District Court, pursuant to Rule III of the Rules of the 
District Court concerning bonding-business authorizations, 
which provides for such a renewal application, in the same 
form and with the same information as the initial applica- 


(l) 
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tion, “on the anniversary of the Court’s approval of the 
original application,” and also requires that the renewal 
application must “receive the approval of a Justice of the 
Court before the bondsman shall be entitled to continue to 
appear as surety on bonds or recognizances in this court” 
(App. App. 2-6; see 85 U. S. App. D. C. at 230,177 F. 2d at 
76). The renewal application was denied by Judge Holtzoff 
on December 13, 1949, “on the ground that in the opinion 
of the Court he lacks the qualifications for a bondsman” 
(App. App. 7). A petition for reconsideration (App. App. 
7-18) was denied on January 3,1950 (App. App. 19). 

On January 6,1950, appellant filed a notice of appeal from 
the District Court’s order of December 13, 1949, and from 
the denial of the application for rehearing entered January 
3,1950 (App. App. 19). Neither the District Court nor any 
of its judges was named as appellee or as a party. 

STATUTE AND RULES INVOLVED 

The pertinent parts of the statute involved, and of the 
bonding-business Rules of the District Court, are set forth 
in the Appendix, infra. 

SUMMARY OF ARGUMENT 

I 

The appeal should be dismissed. This Court has no juris¬ 
diction of the appeal under 28 XJ.S.C. 1291, which governs 
only judicial orders or judgments, and there is no other 
statute providing for an appeal. The granting or denial by 
the District Court of an application to engage in the bond¬ 
ing-business pertains to the administrative functions of 
that Court, expressly entrusted to it by Congress, and does 
not constitute a judicial decision reviewable here. The 
same is true of the granting or denial of a renewal applica¬ 
tion at the close of the license’s two-year period, and this 
Court expressly so stated in In re Carter , No. 9965, 85 U.S. 
App. D.C. 229, at 230, 232,177 F. 2d 75, at 76, 78. 

i If the denial of an original or a renewal application be 
thought to be subject to scrutiny in any way in this Court— 
which is very doubtful—it must be through a proper pro- 
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ceeding in the nature of mandamus or for a mandatory- 
injunction, in which the petitioner alleges and proves arbi¬ 
trary or capricious action or a gross abuse of discretion, 
and in which the District Court and its judges are parties 
and can avail themselves of the right to present a response 
and to be heard. The present proceeding has none of the 
elements of such an action in the nature of mandamus or for 
a mandatory injunction, and purports to be no more than an 
ordinary judicial appeal, although one without appellees or 
adverse parties. This purported appeal from an adminis¬ 
trative act should be dismissed for lack of jurisdiction. 

II 

If reviewable at all in this proceeding, the District 
Court’s denial of Carter’s renewal application should be 
sustained. 

A. Under the statute and its rules, the District Court has 
full authority to deny bonding-business applications with¬ 
out a hearing and on the basis of all the information avail¬ 
able to it, just as it has always done in appointing court 
clerks, United States commissioners, assignment and mo¬ 
tion commissioners, other court officials, referees in bank¬ 
ruptcy, special masters, or members of the Board of Educa¬ 
tion of the District of Columbia. Not only is it unnecessary 
for the Court to grant a hearing to bonding-business appli¬ 
cants or to inform them of derogatory information available 
to the Court, but it would seriously undermine the effective 
and salutary administration of the professional bondsmen 
statute (Act of March 3,1933,47 Stat. 1482) if such require¬ 
ments were to be imposed. Whatever may be the rule as to 
applications for a license to practice such a learned profes¬ 
sion as accountancy, it is clear that an application to become 
a bondsman—a direct agency of the court—may be denied 
without hearing. The first Carter appeal squarely recog¬ 
nized that confidential inquiry is permissible in passing 
upon a bonding-business application, and that a hearing is 
unnecessary. 85 U. S. App. D. C. at 230, 232, 177 F. 2d at 
76,78. 

B. The District Court’s authority in acting upon a re- 
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newal application is the same as on an initial application. 
The statute limits the term and contemplates complete dis¬ 
cretion to consider a renewal application de novo. In re 
Carter, 85 U. S. App. D. C., at 230, 232, 177 F. 2d 75, at 76, 
78, so held. Nothing in the Constitution requires any differ¬ 
ent conclusion. The statute makes it clear that no vested 
or property right can be had in the renewal of the license, 
and there are no considerations—such as there may be in 
the case of other occupations requiring extensive training 
or a large-scale investment—impelling different treatment 
of a renewal application from that accorded the initial ap¬ 
plication. 

C. Appellant cannot complain that he was unable to con¬ 
duct his bonding-business during the entire two-year period 
of his license, since he sought no stay of the original order 
of revocation. 

D. There is no showing, or attempt to show, that the Dis¬ 
trict Court’s order denying the renewal application was 
based on grounds indicating an abuse of its discretion. 
Appellant’s lack of qualifications for a bondsman is cer¬ 
tainly an adequate basis for denial. 

ARGUMENT 

I 

The Appeal Should Be Dismissed 

No appealable order was entered by the District Court 
and this Court is without jurisdiction under 28 U.S.C. 1291. 

A. The decision in In re Carter, No. 9965, 85 U. S. App. 
D. C. 229, 177 F. 2d 73. 

In the view of the Amicus Curiae, this Court’s opinion 
and decision in In re Carter, No. 9965, 85 U. S. App. D. C. 
229,177 F. 2d 75, furnish direct authority requiring the dis¬ 
missal of the present appeal for want of jurisdiction. That 
proceeding involved orders of the District Court which 
sought to revoke and withdraw the appellant’s authority 
to do business as a bondsman after the authorization had 
been initially granted, but during the two-year period cov- 
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ered by the license. This Court’s opinion makes it abun¬ 
dantly plain that the reversal of the District Court’s orders 
in that case would not govern the circumstances now pre¬ 
sented— i.e., denial of an application for renewal of the 
license after the expiration of the two-year term—and that 
in the present case the District Court’s order would not be 
appealable. The Court specifically emphasized that “The 
case does not involve the power or the procedure of the Dis¬ 
trict Court in granting these authorizations. It does not 
concern the power or procedure of that court in renewing 
an authorization upon expiration of the stated term.” 85 
U. S. App. D. C., at 232, 177 F. 2d, at 78 (emphasis sup¬ 
plied). It was also pointed out that “It is clear that the 
authorization is for a term, at the expiration of which the 
same considerations govern renewal as govern original ap¬ 
proval; • • •” (85 U. S. App. D. C., at 230,177 F. 2d, at 76). 

As for the appealability of the orders there involved, the 
Court expressly held that the appeal statute (then Sec. 
17-101 of the D. C. Code, now 28 U. S. 1291) concerns only 
“judicial orders” (85 U. S. App. D. C., at 232,177 F. 2d, at 
78), but it held that the orders in question were judicial, and 
therefore appealable, because they sought to deprive the 
bondsman of a granted right during its term. At the same 
time, and by way of contrast, the Court pointed out that 
“the grant of authority to engage in the bonding-business 
is an administrative act” (85 U. S. App. D. C., at 232,177 F. 
2d, at 78), and since renewal of an authorization is specifi¬ 
cally put on the same basis as the original approval (85 
U. S. App. D. C., at 230,177 F. 2d, at 76, quoted above), ac¬ 
tion on a renewal application is likewise an administrative 
act. It follows that Judge Holtzoff’s order—being an ad¬ 
ministrative act and not a judicial order—is not appealable, 
and the Court has no jurisdiction to entertain or consider 
the purported appeal. 

B. The granting or denial , by the District Court of an 
initial or a renewal application to engage in the bonding- 
business in that Court is administrative and non-judicial in 
character , and not appealable. 
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As an original matter, it seems plain that the granting or 
denial of an initial or renewal bonding-business application 
is an administrative act and not a judicial order. 

11 The conduct of the bail-bond business in the District of 
Columbia is regulated by the Act of March 3,1933 (47 Stat. 
1482, ch. 206, Title 23, c. 6, of the District of Columbia 
Code). That statute provides that “the business of becom¬ 
ing surety for compensation upon bonds in criminal cases 
in the District of Columbia is impressed with a public inter¬ 
est” (Section 2, Sec. 23-602, D. C. Code). Strict rules were 
laid down for the conduct of a bondsman’s activities and his 
relations with prisoners and attorneys (Sections 3-7, Secs. 
23-603-23-607), and the criminal courts were entrusted with 
the qualifications, authorization, and supervision of the 
carrying on of the bonding-business (Sections 8, 12, Secs. 
23-608,23-612). It was made the duty of the criminal courts 
(a) to provide reasonable rules and regulations for the 
qualifications of bondsmen and the terms and conditions 
upon which such business was to be carried on, (b) to 
authorize persons to engage in the bonding-business, and in 
doing so to “take into consideration both the financial re¬ 
sponsibility and the moral qualities” of the applicant, and 
(c) to renew from time to time the authorizations of persons 
engaging in the bonding-business (Section 8, Sec. 23-608). 
It was also expressly made the statutory duty of the crim¬ 
inal courts to see that the provisions of the Act are enforced 
(Section 12, Sec. 23-612 ).* 

These provisions, and the entire structure of the bonding- 
business act, make it clear that the granting or denial by 
the District Court of an initial or renewal application to 
engage in the bonding-business in that Court pertains solely 
to the Court’s administrative and non-judicial functions. 
Because of the intimate connection of professional bonds¬ 
men with the proper administration of criminal justice, 

1 Section 12 (Sec. 23-612) likewise provides that “upon the im¬ 
paneling of each grand jury in the District Court of the United 
States for the District of Columbia it shall be the duty of the 
judge impaneling said jury to give it in charge to the* jury to 
investigate the manner in which this chapter [i.e., the Act of 
March 3, 1933] is enforced and all violations thereof.” 
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Congress entrusted the criminal courts with the task of 
overseeing their qualifications, good conduct, and business 
activities, and strongly emphasized its purpose to impose 
administrative and non-judicial duties on these courts by 
specifically making it their duty “to see that this Act is 
enforced” (Section 12, Sec. 23-612), a requirement 
peculiarly appropriate to the execution of administrative 
functions. 2 As the Committee reports state: “Specifically, 
the intent of the proposed legislation is to give the courts 
of the District of Columbia power to weed out undesirable 
persons engaged in the business of executing criminal 
bonds; to punish unethical collusion between bondsmen, at¬ 
torneys, and the police; and, in general, to promulgate such 
rules and regulations as shall be conducive to protecting 
the public and the courts against unscrupulous bondsmen.” 
S. Kept. No. 832, 72d Cong., 1st Sess., p. 1; H. Kept. No. 
2171, 72d Cong., 2d Sess., p. 1. 

Pursuant to this direction, and in performance of these 
administrative duties imposed upon it, the District Court 
adopted Rules which limited bonding-business licenses to 
two years and required an applicant for a renewal of 
authorization to present the same information, and fulfill 
the same requirements, as an applicant for an initial license 
(Rule III, infra). The present appeal is taken from an 
order refusing to grant such a renewal application because, 
in the Court’s view, the applicant did not satisfy the 
requirements established by the Act and by the Rules. 

2. It follows from the administrative, non-judicial char¬ 
acter of the District Court’s action which appellant chal¬ 
lenges that that order is not appealable to this Court. The 
bondsman statute does not itself provide, either expressly 
or by implication, for any appellate review (see infra , pp. 
22-23), and appellant must rely on the general appeal pro¬ 
vision of 28 U.S.C. 1291, which provides that “The courts of 

2 Congress may, of course, confer purely administrative powers 
on the District Court for the District of Columbia. Butterworth 
v. Hoe, 112 U.S. 50; Baldwin Co. v. Howard Co., 256 U.S. 35; 
Keller v. Potomac Electric Co., 261 U.S. 428, 442-443; Postum 
Cereal Co. v. California Fig Nut Co., 272 U.S. 693; National Mutual 
Ins. Co. v. Tidewater Transfer Co., Inc., 337 U.S. 582, 616, 638-639. 
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appeals shall have jurisdiction of appeals from all final 
decisions of the district courts of the United States * * *, 
except where a direct review may be had in the Supreme 
Court/’ But it is plain that this section (as well as its pre¬ 
decessor in the Judicial Code, and the former Section 17-101 
of the D. C. Code) governs only judicial decisions, and was 
not designed to cover a district court’s administrative 
orders such as that involved here. 

This conclusion is required by the established principles 
of appellate review which are best illustrated, for present 
purposes, by examples from state jurisprudence. For in 
many states of the Union the legislature has imposed 
various administrative duties, akin to that with which we 
are now concerned, upon the lower courts; and the case 
reports of these states provide forceful analogies for the 
conclusion that Section 1291 does not open the doors of 
the Court of Appeals to appeals from non-judicial adminis¬ 
trative orders issued by the District Court. In these 
states, the attempt has frequently been made to seek review 
of such administrative orders in the higher courts through 
general appeal provisions comparable to Section 1291, only 
to meet with rejection on the ground that these general 
review statutes are limited to the judicial orders or de¬ 
crees of the lower courts. For instance, appeals or writs 
of error have been held unavailable to review an order 
setting the compensation to he paid an assistant district 
attorney ( City of Roanoke v. Smith, 164 Va. 65, 178 S. E. 
676); an order appointing a labor arbitrator ( Fox River 
Paper Co. v. International Brotherhood, 242 Wis. 113, 7 
N. W. 2d 413); or an umpire for an insurance arbitration 
(Philadelphia Underwriters v. Folds, 156 Ga. 773,120 S. E. 
102); an order authorizing the state banking superin¬ 
tendent to sell the assets of a liquidated bank {Cochran- v. 
Bennett, 37 Ga. App. 202,139 S. E. 428); 8 a court determi¬ 
nation that sufficient voters had approved the adoption of 
the city-manager plan of government ( City of Roanoke v. 
Elliott, 123 Va. 393, 407-413, 96 S. E. 819, 824-826); the 

3 See also Dugger v. Cox , 110 F. 2d 834, 836 (C. A. 6) (and other 
similar cases) holding unreviewable a federal district court’s order 
approving the sale of the assets of an insolvent national bank. 
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decision of a conrt sitting as a board to canvass state elec¬ 
tions ( State v. Harrington, 3 Terry 14 (Del.), 27 A. 2d 
67-75); an order directing the issuance of a certificate of 
incorporation to a municipality or private corporation 
(West v. West Va. Fair Assn., 97 W. Va. 10, 125 S. E. 353; 
Gas-Light Co. of Augusta v. West, 78 Ga. 318); or a court 
order declaring a certain county office vacant ( Davis v. 
Forrester, 188 Ga. 73, 2 S. E. 2d 601). 

These are all instances in which a legislature has seen 
fit, as here, to entrust a lower court with certain adminis¬ 
trative, non-judicial duties, and the pervading principle of 
the cases is that in such circumstances the normal appeal 
provisions applicable to truly judicial proceedings are not 
available. In the light of this principle, 28 U.S.C. 1291 does 
not afford any rights or remedy to appellant, and his appeal 
—which is necessarily premised on that provision—should 
be dismissed outright. 4 

4 It is worth noting that at the time the Act of March 3, 1933, 
was adopted, there was no general appeal provision (comparable 
to former Section 17-101 of the D. C. Code or to 28 U.S.C. 1291) 
governing review of “any” or “all” police court orders or judgments 
in this Court. At that time, appeals from the police court were 
discretionary, and could be taken only from matters arising “upon 
the trial of any cause in the police court” (Sec. 17-103 of the 
D. C. Code; Dist. of Columbia v. Clawans, 300 U. S. 617; Sullivan 
v. District of Columbia, 19 App. D. C. 210). It seems clear, there¬ 
fore, that there could be no possible way to appeal from a bonding- 
business order issued by the police court—to which the Act of 
March 3, 1933, also gave power to authorize the conducting of 
the business in that court (Sec. 23-608)—since such an order would 
not issue in connection with the “trial of any cause.” If appellant 
is correct in viewing 28 U.S.C. 1291 as applicable to review of a 
District Court order denying an initial or renewal application to 
become a bondsman, then the curious situation would result that 
these orders would have been reviewable if issued by the District 
Court but not if issued by the police court. We cannot believe that 
Congress intended such a strange discrimination. Rather, it seems 
to us that Congress viewed such orders—whether issued by the 
District Court or the police court—as not appealable. 

It is also significant that the Act of March 3, 1933, provides 
(sec. 23-610) for the designation by the District Court of an 
official to take bail during times when the Court is not open, and 
expressly provides for power in the District Court to revoke this 
authority at any time. It can hardly be contended that such orders 
of appointment and removal are reviewable on appeal; and there 
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C. If the District Court’s denial of a bonding-business 
application is reviewable at all , it is only by means of a 
proper proceeding in the nature of mandamus or a man¬ 
datory injunction. 

1. We are very doubtful whether the granting or denial 
of an initial or renewal application to become a bondsman 
is reviewable in any form by this Court. Congress has in 
express terms placed the full duty of enforcement of the 
professional bondsman statute on the criminal divisions of 
the District Court (Sec. 23-612), and has provided for the 
criminal divisions of that court to appoint, regulate, and 
supervise the conduct of the bonding-business in so far as 
that court is concerned. The statute thus recognizes the 
close relationship between the proper performance of bond¬ 
ing functions and the fair and efficient administration of 
criminal justice which is the responsibility of a criminal 
trial court. 5 Because of this intimate connection, the Act 
has made the regulation of bonding activities an integral 
part of the administrative business of the District Court. 6 
And the conduct of that court’s administrative business— 
whether it be the appointment of court clerks, commission¬ 
ers, members of the Board of Education, the promulgation 
of practice rules, or the qualification of bondsmen conduct¬ 
ing business in that court—is normally not a matter for any 
review or supervision by other tribunals. 

2. If, however, the District Court’s action on an applica¬ 
tion to engage in the bonding-business is subject to any 
scrutiny in this Court, it must be through a proper proceed¬ 
ing in the nature of mandamus or for a mandatory injunc¬ 
tion, in which the petitioner alleges and proves arbitrary 
or capricious action or a gross abuse of discretion, and in 
which the District Court, or the Judge acting on the appli¬ 
es nothing to indicate that the powers of appointment and removal 
provided in sec. 23-610 differ from those contained in sec. 23-608, 
which is here involved. 

5 See the quotations from the reports of the Congressional Com¬ 
mittees set forth above, at p. 7. 

8 As well as of the Municipal Court (formerly the police court) 
and the juvenile court—the other criminal courts in the District 
of Columbia. 
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cation, is made a party and can exercise the right to pre¬ 
sent a response and to be heard. In snch an orderly pro¬ 
ceeding, the tribunal to whom the petition for mandatory 
relief is addressed has the benefit of the views and evidence 
offered by the respondent, and a full adversary record, 
properly prepared and made up, is available for the decid¬ 
ing tribunal. This is the only procedure which can prop¬ 
erly be followed in all reviewable bonding-business matters, 
since Congress has provided no other special method of 
review. 7 

The records of this Court bear witness to the established 
principle that, in cases where Congress has not provided 
another specific method of appeal or review, an action in 
the nature of mandamus or for a mandatory injunction is 
the only correct procedure to compel administrative action 
or the award of a license or permit. E.g., Hammond v. Hull, 
76 App. D. C. 301, 131 F. 2d 23, certiorari denied, 318 U.S. 
777; Thomas v. Vinson , 80 App. D.C. 346, 153 F. 2d 636; 


7 Title 2 of the District of Columbia Code contains several chap¬ 
ters dealing with the licensing, by various boards and commissions, 
of certain professions and occupations (e.g., medicine, healing arts, 
dentistry, optometry, nursing, veterinary medicine, pharmacy). 
In some cases, on denial of an application for a license Conppess 
has specifically provided for an appeal or other method of judicial 
review, e.g., sec. 2-129 (healing art-review by certiorari in District 
Court); sec. 2-1110 (barbers—review by appeal to District Court); 
sec. 2-406 (nurses—review by certiorari); sec. 2-606 (renewal of 
license to sell poisons—review in Court of Appeals). In other 
instances. Congress has made no provision at all for judicial review 
on denial of a license (e.g., sec. 2-309, dentistry; sec. 2-516, 
optometry), or has expressly made the administrative determina¬ 
tion “final and binding” (sec. 2-806, veterinarians); in these cases, 
the only method of judicial review, if any, would appear to be by 
way of mandamus. With respect to revocation or suspension of a 
license, the chapters of Title 2 generally provide, in specific terms, 
for some type of judicial review (e.g., sec. 2-123, healing art; sec. 
2-407, nurses; sec. 2-810, veterinarians). 

We think that a comparison of these various provisions of Title 2 
with those of the professional bondsman statute shows that when 
Congress has desired to provide an appeal or other direct method 
of judicial review from the refusal or revocation of a license, it has 
so specified in the particular statute, and that in the absence of 
such an express provision the only remedy, if any, is by way of 
mandamus. 
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Edgerton v. Kingsland, 83 App. D. C. 8,168 F. 2d 128. The 
same procedure has been used by a rejected applicant for 
admission to the bar, the denial of whose application was 
obviously not appealable as of right under the then Section 
17-101 of the Code. Carver v. Clephane, 78 App. D. C. 91, 
137 F. 2d 685; cf. Tulman v. Committee on Admissions and 
Grievances, 77 App. D. C. 357, 135 F. 2d 268. 

There can be no doubt, and appellant does not claim other¬ 
wise, that the present proceeding has none of the elements of 
an action in the nature of mandamus or for a mandatory 
injunction. This purports to be no more than an ordinary 
judicial appeal, initiated by a notice of appeal from a non- 
appealable order (App. App. 19). There are no appellees 
or adverse parties, and this absence of adverse parties 
underscores the difference between a purported ex parte 
appeal and a true action in the nature of mandamus. 

In short, appellant has simply appealed from a non-ap- 
pealable order. If other judicial remedies are open to him 
—which is very doubtful—he has not chosen to pursue them. 
His appeal is not properly here and should be dismissed. 

II 

If Reviewable in This Proceeding, the District Court’s Denial 

of Appellant’s Renewal Application Should Be Sustained 

If the Court is of the view that it has jurisdiction of this 
purported appeal under 28 U.S.C. 1291, then it is the posi¬ 
tion of Amicus Curiae that the District Court was fully 
*vithin its authority and discretion in denying the appel¬ 
lant’s application for renewal of his license, and that it 
violated none of his substantive or procedural rights. 

A. The District Court has full authority to deny bonding- 
business applications ivithout a hearing a/nd on the basis of 
all the information available to it. 

1. In granting or denying bonding-business applications, 
the District Court has the right and power to exercise its 
informed judgment and discretion, and its decisions cannot 
be overturned (if at all) unless they are shown, by affirma¬ 
tive proof, to be arbitrary, capricious, or an abuse of the 
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discretion entrusted to the court. Cf. Tulmwa v. Commit¬ 
tee on Admissions and Grievances, 77 App. D. C. 357,135 F. 
2d 268; Carver v. Clephane , 78 App. D. C. 91,137 F. 2d 685. 

The District Court is also empowered, in passing upon 
such applications, to consider (and has always considered) 
all available relevant information, including confidential 
material—just as it does in passing upon applications for 
admission to the bar, in appointing court clerks, United 
States Commissioners, assignment and motion commission¬ 
ers, other court officials, referees in bankruptcy, special 
masters, or members of the Board of Education for the 
District of Columbia, as well as in sentencing prisoners on 
the basis of non-public probation reports (cf. Williams v. 
New York, 337 U.S. 241). In appellant’s prior appeal, this 
Court expressly recognized that prior to grant of the 
license “many processes are available for inquiry and in¬ 
formation” and referred to “confidential inquiry” as per¬ 
missible and usual in the case of an applicant for ad¬ 
mission to the bar. In re Carter, 85 U.S. App. D.C., at 232, 
177 F. 2d, at 78. The Court also carefully pointed out that 
its holding that notice and hearing were required for proper 
revocation of the license prior to its expiration was not to 
be read as applying to “the power or the procedure of the 
District Court in granting these authorizations”. 85 U.S. 
App. D.C., at 232,177 F. 2d, at 78 (emphasis supplied). 

The bondsman statute, like the other acts giving appoint¬ 
ment power to the District Court, does not expressly re¬ 
quire any hearing (Sec. 23-608), and we believe that none 
is implied by the Act or imposed by the Constitution. Since 
the Act was passed in 1933, authorizations have been made 
without hearing on the basis of private information. The 
genesis of the Act, as well as its detailed provisions, indi¬ 
cate that Congress’ prime purpose was to remove the bond¬ 
ing-business sharply away from any connection with crime 
or criminal activities. To achieve that significant end, 
the District of Columbia courts were given “power to weed 
out undesirable persons engaged in the business of execut¬ 
ing criminal bonds . . . and, in general, to promulgate 
such rules and regulations as shall be conducive to protect- 
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mg the public and the courts against unscrupulous bonds¬ 
men.” S. Rep. No. 832, 72d Cong., 1st sess., p. 1; H. Rep. 
No. 2171, 72d Cong., 2d sess., p. 1. 

Thus, the criminal courts have a direct mandate from 
Congress to be especially alert to prevent persons tainted 
•with unsavory connections from becoming professional 
bondsmen. This can only be done, once reason to make 
inquiry appears, by collating and securing all pertinent 
information; much of it necessarily confidential and un¬ 
available for public disclosure. If a hearing were required, 
and all this material were compelled to be presented to the 
applicant, the sources of information would dry up, for 
obvious reasons, and the District Court would he unable 
satisfactorily to fullfill its duty of keeping the bonding- 
business untainted. 8 

Just as Congress has, for the country’s protection, em¬ 
powered the Attorney General to bar aliens, during time 
of war, on the basis of confidential information and with¬ 
out a hearing (Knauff v. Shaughnessy, 338 U. S. 537, 540- 
541, 543-544), so, in another sphere, the bondsman statute 
authorizes the District Court to protect the public and 
the courts by scrutinizing and probing bondsman applica¬ 
tions without revealing the sources of its information. In 
both cases, it has been determined by the agency to which 
Congress has committed the matter that an open hearing 
would be detrimental to the very public interest which 
Congress has emphatically declared should be protected. 

8 In Williams v. New York, 337 U.S. 241, the Supreme Court held 
that a criminal trial judge could constitutionally disregard a jury’s 
recommendation of life imprisonment in a murder case, and impose 
the death penalty, on the basis of information acquired by him 
through probation reports (and other sources) which were not made 
available to the defendant. The Court said: “We must recognize 
that most of the information now relied upon by judges to guide 
them in the intelligent imposition of sentences would be unavailable 
if information were restricted to that given in open court by wit¬ 
nesses subject to cross-examination. And the modem probation 
report draws on information concerning every aspect of a defend¬ 
ant’s life. The type and extent of this information make totally 
impractical if not impossible open court testimony with cross- 
examination.” 337 U.S. at 250. See also Solesbee v. Balkcom, 
339 U.S. 9. 
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And a bondsman’s license—like the grant to an alien of 
entrance to the country—is a privilege and not a right; 
the applicant cannot properly complain if he is not told 
all the information concerning him which has come to the 
Court’s attention. The most that he can ask is the oppor¬ 
tunity to present character and other evidence in support 
of his application, to be considered along with the other 
available data. 

2. The dictum in Goldsmith v. Clabaugh, 55 App. D. C. 
346, 348, 6 F. 2d 94, 96, certiorari denied, 269 U. S. 554, 
on which appellant relies (App. Br. 9-10), does not sug¬ 
gest that a hearing must be held on applications of this 
type. In the first place, the Court read the statute involved 
in that case as “plainly indicating that the examinations 
[for an accountancy license] shall be public in all respects,” 
including notice and hearing of any charges made against 
the applicant; here, on the other hand, the applicable 
statute contains no indication whatever that hearings shall 
be had, and the Act’s legislative history contains no such 
suggestion. 

Secondly, the occupation with which the Goldsmith case 
was concerned was accountancy, one of the learned pro¬ 
fessions—requiring much study and preparation, and con¬ 
siderable experience—and applicants for, or holders of, 
such professional licenses have always been accorded a 
special status. Cf. Ex parte Robinson, 86 U. S. 505, 512; 
Goldsmith v. Bd. of Tax Appeals, 270 U. S. 117, 123. The 
bonding-business falls into an entirely different class. It 
is an occupation which does not require special training or 
knowledge. In addition, experience has shown, and Con¬ 
gress noted (76 Cong. Rec. 174, 5424; see also supra, p. 7), 
that the business is very much subject, if unsupervised, to 
grave abuses, unethical practices, collusion with criminals, 
and other injuries to the proper administration of justice. 9 
With licensed occupations in this category—characterized 

9 On the regulation of the bonding-business, see McDonough v. 
Goodcell, 13 Cal. 2d 741,91 P. 2d 1035,123 A. L. R. 1205, and Note: 
Validity, construction, and application of statutes regulating bail 
bond business, 123 A. L. R. 1215. 
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by their historic potentiality for infliction of serious public 
injury—it is important that the licensing agency have the 
widest freedom. Accordingly, the trend of the decisions 
lias been that notice and hearing cannot be demanded unless 
the statute clearly imposes that requirement. See Note 
(1927) 4 Wis. L. Rev. 180, 186; Note (1941) 20 Neb. L. 
Rev. 24, 33-34; (1945) 45 Col. L. Rev. 67, 68-69. 10 As for 
the bonding-business itself, the California Supreme Court 
appears to have held that no hearing is necessary before 
a license is denied (McDonough v. Goodcell, 13 Cal. 2d 
741, 751, 91 P. 2d 1035, 1041, 123 A.L.R. 1205, 1214); and, 
as has already been suggested, the pressing need to ex¬ 
clude all persons with criminal connections from the bond¬ 
ing-business makes it particularly important to permit 
denials of licenses on the basis of confidential information 
and without a hearing. 

i A third difference between Goldsmith v. Clabaugh, supra, 
and the instant case, is that the bonding-business—unlike 
the profession of accountancy—is integrally related to the 
operations of the courts, which are themselves the license¬ 
granting authorities. Courts should have the widest 
powers to insure that their officers, employees, and agents 
are properly qualified, and free from all taint. Since a 
bondsman approaches the status of an agency or officer of 
the court, the court should have this type of plenary au¬ 
thority to protect its own operations and administration— 
just as it has in the case of its clerks. The privilege of 
becoming a bondsman should be subject and subordinate 
to the primary right and duty of the court to preserve 
the justice and fairness of all its processes. 

10 See, e.g., Wallace v. Mayor, 27 Nev. 71, 73 Pac. 528 (liquor 
dealer); Bungalow Amusement Co. v. Seattle, 148 Wash. 485, 489- 
493, 269 Pac. 1043, 1044-1046 (dance hall); Mehlos v. Milwaukee, 
156 Wis. 591, 607, 146 N. W. 882, 887-8 (dance hall); Common¬ 
wealth v. Kinsley, 133 Mass. 578, 579 (pool room); Darling Apt. 
Co. v. Springer, 22 A. 2d 397, 401 (Del.) (liquor dealer); People 
ex rel. Ritter v. Wallace, 160 App. Div. 787, 789, 145 N. Y. Supp. 
1041, 1042 (dance hall); People ex rel. Lodes v. Dept, of Health, 
189 N. Y. 187, 190-191, 193-194, 82 N. E. 187, 188-189 (milk 
dealer); State ex rel. Nowotny v. Milwaukee, 140 Wis. 38, 121 
N. W. 658; La Plante v. State Board, 47 R. I. 258, 131 Atl. 641 
(auto driver’s license). 
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B. The District Court’s authority in acting upon a re¬ 
newal application is the same as on cm initial application. 

1. As we read appellant’s argument, he does not deny 
that an initial application may be disapproved without a 
hearing and on the basis of confidential information, but 
argues that a renewal application must be treated differ¬ 
ently (App. Br. 6-15). There is no basis for such a dis¬ 
tinction in the statute or the Rules. 

The bondsman statute not only authorizes the criminal 
courts to prescribe the terms and conditions upon which the 
bonding-business shall be carried on, but it also expressly 
requires the courts to pass anew upon the bondsman’s 
authority “from time to time at such periods as the court 
may by rule provide.” Thus, the statute goes further than 
merely to grant authority for periodic renewals; it requires 
regular reexamination and requalification of bondsmen. 
Appellant stresses the further requirement that “before 
said authority shall be renewed the court shall require 
from each of said persons an affidavit that since his pre¬ 
vious qualification to engage in the bonding business he 
has abided by the provisions of this Act,” and implies 
that this provision indicates that, on renewal, the court 
is to concern itself solely with events transpiring since the 
original application was granted (App. Br. 7-8). But it 
is clear that this clause of the statute is directly related 
to the prior provision requiring—at the time the original 
application is approved—an affidavit from “each person 
employed by said bondsman as agent, clerk, or representa¬ 
tive in the bonding business * # * stating that said person 
will abide by the terms and provisions of this chapter.” 
Infra, pp. 22-23. Both affidavit requirements are additional 
requirements, mainly directed toward control of the bonds¬ 
men’s employees, and they were not designed as substi¬ 
tutes—either at the time of initial application or on re¬ 
newal—for the plenary inquiry into the applicant’s char¬ 
acter, financial responsibility, and qualifications to be a 
bondsman. 11 

“The Act expressly makes anyone swearing falsely to these 
affidavits guilty of perjury. 
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The Court rule specifically requires the renewal applica¬ 
tion to be in the same form as the initial one, and con¬ 
templates the same procedure. See Appendix, infra, p. 23. 
The Rule does not restrict, explicitly or implicitly, the power 
of the Court to deny a renewal application on any ground 
on which a denial of an original application might be based. 
And the District Court has treated renewal applications 
iri the same way, and as subject to the same scrutiny as 
initial ones. It has, moreover, not considered itself barred 
from evaluating the bondsman’s qualifications in the light 
of information coming to its attention after a prior ap¬ 
proval. Such a prior authorization does not irrevocably 
stamp the applicant as fully qualified, or foreclose later 
inquiry if that be thought desirable. 

i This reading of the statute and of the Rule was expressly 
confirmed by this Court in the earlier Carter appeal. The 
Court pointed out that it is “clear that the authorization is 
for a term, at the expiration of which the same considera¬ 
tions govern renewal as govern original approval * * •” 
(In re Carter, 85 U. S. App. D.C. 229, 230, 177 F. 2d 75, 76; 
emphasis supplied). And the opinion later stressed the fact 
that the authorization was for a term only, and that the 
decision on that appeal did “not concern the power or pro¬ 
cedure of [the district] court in reviewing an authorization 
upon expiration of the stated term.” 85 U.S. App. D.C., at 
232, 177 F. 2d, at 78. 

2. Nothing in the Constitution prescribes that an appli¬ 
cant for a renewal license must be treated differently from 
an original applicant. It is clear from the statute and the 
Rule that every bondsman holds his license only for a given 
term. In the case of the District Court this is two years; 
but it might be for one year (as the Municipal Court pro¬ 
vides: see Rules Regulating Practice before the Criminal 
Division of the Municipal Court, Rule 3(c)), or six months, 
or every month, or any period the Court might determine. 
The requirement of periodic relicensing warns every bonds¬ 
man that his license is temporary, and may not be renewed, 
and there is no promise or representation that the renewal 



19 


will be granted, no matter how often or how infrequently he 
is required to make application. 

In the light of this temporary character of the privilege, 
there is no reason to imply from the Constitution (or the 
statute itself) a special status for renewal applications. 
There is, and can be, no vested or property right to renewal 
of the license, and in comparable circumstances the courts 
have held that renewals may be denied without hearing. 
Matter of Cohen, 291 N. Y. 558, 50 N. E. 2d 658; State v. 
Conragan, 58 B. I. 313, 320-321, 192 Atl. 752, 755-6; Piers- 
torff v. Board of Embalmers, 68 Ohio App. 453, 455; 41 
N. E. 2d 889, 890; see also cases cited in footnote 10, supra, 

p. 16. 

So far as we know, Gilchrist v. Bierring, 234 Iowa 899,14 
N. W. 2d 724 (1944), which appellant cites (App. Br. 8-9), 
is the only case looking the other way. Whether that deci¬ 
sion is correct or not, we think its ruling cannot properly be 
applied here. In that case, the licensee was operating a 
cosmetology school, in which he had made a substantial in¬ 
vestment in reliance on the grant of his license. That oc¬ 
cupation—whatever one may say of it—is certainly not 
prone to criminal or unlawful connections, nor does it con¬ 
cern the administration of justice; and the holding of open 
hearings would not be detrimental to any public interest. 12 
With the bonding-business, as we have pointed out, the 
situation is radically different on every point. And, unlike 
one who establishes a school of cosmetology, a bondsman 
need not make any substantial investment in reliance on his 
license. He is required, by the statute, to be financially re¬ 
sponsible before he applies for the license, and the business 
is not one demanding the acquisition of equipment or other 
capital. The two-year license period, moreover, is warn¬ 
ing to keep any investment at a proper level. The real 
financial harm incurred by a bondsman as a result of the 


12 The Iowa court stressed the fact that operation of a school of 
cosmetology was in no way “inherently inimical to the public wel¬ 
fare.” 234 Iowa, at 914,14 N. W. 2d, at 732. 
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denial of his renewal application cannot match the injury 
to the plaintiff in the Gilchrist case, and there is no need to 
apply a similar role. 13 

' C. Appellant cannot complain that he was unable to con¬ 
duct his bonding-business during the entire two-year period 
of his license. 

The point is made by appellant that for some sixteen 
months of the two-year license period he was unable to con¬ 
duct his bonding-business because of the District Court 
orders which were held invalid in In re Carter, 85 U.S. App. 
D.C. 229, 177 F. 2d 75 (App. Br. 4-6). It suffices to say, in 
answer, that he never sought a stay of those orders of the 
District Court, either from the District Court or from this 
Court. He is, therefore, in no position to complain of the 
fact that he was permitted to function as a bondsman for 
less than the full two-year term. The case is completely 
analogous to the grant of an injunction which is not sought 
to be stayed during appeal, but which is later reversed. 

Moreover, he himself voluntarily filed the renewal appli¬ 
cation on November 17, 1949 (two years after his previous 
application had been filed)—thus indicating his own belief 
that the District Court’s Rule, requiring renewal every two 
years, was operative in his case, and inviting action by the 
District Court on his application. For this reason, too, he 
has no standing to urge now that a renewal application was 
unnecessary in his case, and that the statute and Rule 
should be so construed. (App. Br. 5-6). And, finally, if 
appellant is right, and his prior term had not yet run out in 
November, 1949, the denial of his renewal application would 
be wholly ineffective, and there is nothing for this Court 
to review on the present appeal. 


13 The quotation from the opinion of the Iowa Supreme Court 
reprinted at App. Br. 9 shows that court was largely moved by the 
licensee’s substantial investment in reliance on the license. The 
court was also moved, in general, by another factor not present 
here, i.e., the years of study and preparation necessary to qualify 
as a practitioner in the professions, as well as in certain other pur¬ 
suits. 234 Iowa, at 915, 14 N. W. 2d, at 732. 
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D. There is no showing, or attempt to show, that the Dis¬ 
trict Court's order denying appellant's renewal application 
was arbitrary or capricious. 

After weighing the material furnished by appellant and 
the other information to which it had access, the District 
Court denied appellants renewal application on the 
ground “that in the opinion of the Court he lacks the quali¬ 
fications for a bondsman’ ’ (App. Br. 7). As we have shown, 
none of appellant’s procedural rights were violated by the 
Court’s action on his application, and he does not assert or 
attempt to prove that the Court entered its denial for rea¬ 
sons which would constitute an abuse of discretion or mere 
caprice on its part. The burden is, of course, upon him to 
make such a showing, and in its absence the lower court’s 
order cannot be disturbed. 

CONCLUSION 

For the reasons set forth above, it is respectfully sub¬ 
mitted that this appeal should be dismissed, or that, in the 
event that the appeal is entertained, the District Court’s 
order be affirmed. 

Philip B. Perlman, 

Solicitor General, 
Washington, D. C. 

As Amicus Curiae. 


October 19, 1950. 
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APPENDIX 

1. The pertinent portions of the Act of March 3, 1933, 
47 Stat. 1482, ch. 206 (as contained in the District of 
Columbia Code) are as follows: 

§ 23-602 (Section 2). Business impressed with public 
interest. 

The business of becoming surety for compensation 
upon bonds in criminal cases in the District of Co¬ 
lumbia is impressed with a public interest. 

§23-608 (Section 8). Qualifications of bondsmm — 
Rules to be prescribed by courts—List of agents to 
be furnished—Renewal of authority to act. 

It shall be the duty of the police court, juvenile 
court, and the criminal divisions of the District Court 
of the United States for the District of Columbia, 
each to provide, under reasonable rules and regula¬ 
tions, the qualifications of persons and corporations 
applying for authority to engage in the bonding busi¬ 
ness in criminal cases in the District of Columbia, and 
the terms and conditions upon which such business 
shall be carried on, and no person or corporation shall 
either as principal, or as agent, clerk, or representa¬ 
tive of another, engage in the bonding business in any 
such court until he shall by order of the court be au¬ 
thorized to do so. Such courts, in making such rules 
and regulations, and in granting authority to persons 
to engage in the bonding business, shall take into con¬ 
sideration both the financial responsibility and the 
moral qualities of the person so applying, and no 
person shall be permitted to engage, either as principal 
or agent, in the business of becoming surety upon 
i bonds for compensation in criminal cases, who has 
ever been convicted of any offense involving moral 
turpitude, or who is not known to be a person of good 
moral character. It shall be the duty of each of said 
courts to require every person qualifying to engage 
in the bonding business as principal to file with said 
court a list showing the name, age, and residence of 
each person employed by said bondsman as agent, 
clerk, or representative in the bonding business, and 
require an affidavit from each of said persons stating 
that said person will abide by the terms and provisions 
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of this chapter. Each of said courts shall require the 
authority of each of said persons to be renewed from 
time to time at such periods as the court may by rule 
provide, and before said authority shall be renewed the 
court shall require from each of said persons an affi¬ 
davit that since his previous qualification to engage 
in the bonding business he has abided by the provisions 
of this chapter, and any person swearing falsely in 
any of said affidavits shall be guilty of perjury. 

*••••• 

§23-612 (Section 12). Enforcement. 

It shall be the duty of the police court, juvenile 
court, and of the criminal divisions of the District 
Court of the United States for the District of Columbia 
to see that this chapter is enforced, and upon the im¬ 
paneling of each grand jury in the District Court of 
the United States for the District of Columbia it shall 
be the duty of the judge impaneling said jury to give 
it in charge to the jury to investigate the manner in 
which this chapter is enforced and all violations 
thereof. 

2. Rule III of the District Court rules pertaining to bond¬ 
ing-business applications provides as follows: 

An application containing like statements shall be 
filed by each individual authorized bondsman desiring 
to continue in said business every second year there¬ 
after on the anniversary of the Court’s approval of 
the original application, which application must also 
receive the approval of a Justice of this Court before 
the bondsman shall he entitled to continue to appear 
as surety on bonds or recognizances in this Court. 
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(1) MOTION OF THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, AND THE JUDGE& THEREOF, TO BE 
MADE PARTIES, FOR LEAVE TO INTERVENE, FOR HEARING IN 
BANC, AND FOR LEAVE TO PRESENT ORAL ARGUMENT AND 
FILE A WRITTEN BRIEF 
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(2) MOTION OF THE SOLICITOR GENERAL, AS AMICUS CURIAE , 
FOR LEAVE TO FILE A PETITION FOR REHiEARING IN BANC 
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PHILIP B. PERLMAN, 
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As Amicus Curiae, and as Attorney for the United States District 
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MOTION OF THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, AND THE JUDGES THEREOF, TO BE 
MADE PARTIES, FOR LEAVE TO INTERVENE, FOR HEARING 
IN BANC, AND FOR LEAVE TO PRESENT ORAL ARGUMENT 
AND FILE A WRITTEN BRIEF 

The Solicitor General respectfully moves—on behalf of the 
United States District Court for the District of Columbia and 
the Honorable Bolitha J. Laws, Chief Judge, and the Honor¬ 
able F. Dickinson Letts, T. Alan Goldsborough, James W. Mor¬ 
ris, David A. Pine, Matthew F. McGuire, Hemy A. Schwein- 
haut, Alexander Holtzoff, Richmond B. Keech, Edward M. 
Curran, Edward A. Tamm, Bumita Shelton Matthews, Charles 
F. McLaughlin, James R. Kirkland, and Walter M. Bastian, 
Judges of said District Court—that said Court and its Judges 
be made parties to, have leave to intervene in, and be heard 
in banc on, this appeal together with permission to present 
oral argument before the full court and to submit a written 
brief. • 

1. A similar motion by the District Court and its judges to 
be made parties to, and to be granted leave to intervene in, 
and be heard on, this appeal, together with permission to 
present oral argument and to submit a written brief, was filed 
on March 1,1950, and denied on June 8, 1950 (Clark, Wilbur 
K. Miller, and Prettyman, JJ). The Solicitor General there¬ 
after appeared as amicus curiae, and filed a brief. 

2. The present motion is being filed, as a matter of precau¬ 
tion, partly in order to preserve the right to petition the Su- 

927108—51 (1) 
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preme Court for a writ of certiorari to review the opinion and 
judgment handed down in this case on January 18, 1951, if 
that step should prove to be necessary and desirable. Under 
the Supreme Court’s practice, it may be that such review can 
be had only on petition of a party or of one who has timely 
moved to become a party. If this is the rule, the original 
motion to intervene filed in March, and denied on June 8, may 
be found to be insufficient for the purpose, especially if the 
time for filing a petition for certiorari would run from June 8, 
rather than from the date of the decision herein (January 18, 
1951). On application to the Chief Justice of the United 
States, the normal 90-day period from June 8th was extended 
the full sixty days allowed by 28 U. S. C. 2101 (c) to November 
4, 1950, but that extended period expired some two months 
before this Court rendered its opinion in this case on January 
18th. 

Accordingly, the motion is renewed at this time, and the Court 
is requested now to grant the motion to intervene and to be 
made parties, or, if the motion be denied, to entertain and con¬ 
sider the motion on its merits, so that this possible procedural 
obstacle to movants’ right to petition for a writ of certiorari 
may be removed. 

3. This motion is also being filed in support of the accom¬ 
panying petition for a rehearing in banc. Movants’ direct in¬ 
terest in this proceeding is even greater, now that this Court’s 
opinion has been handed down, than it was before the case was 
argued and decided. 

a. The opinion of January 18th holds that all applicants for 
bonding-business authorizations, initial or renewal, are entitled 
to demand a full-scale judicial hearing as of right. This is a 
decision of great concern to the movants. It goes far beyond 
appellant’s argument, which was merely that renewal applica¬ 
tions cannot be denied without a hearing. 

Under the District of Columbia bondsman statute (Act of 
March 3,1933,47 Stat. 1482, c. 206, D. C. Code, Title 23, c. 6), 
movants have a direct statutory interest in the granting, denial, 
revocation, and renewal of bonding-business permits. In car¬ 
rying out these duties, movants believe they act administra¬ 
tively, and that applicants are not entitled to the hearing held 
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by the decision of January 18th to be required. Movants also 
believe that they are as much entitled to be heard when their 
bonding-business orders are attacked, or the rules to be followed 
by them in passing upon bonding-business applications are laid 
down, as are other administrative agencies in comparable cir¬ 
cumstances. There is no one else who can perform this func¬ 
tion; arguments by an amicus curiae are no substitute for par¬ 
ticipation by those directly interested in the cause. It is par¬ 
ticularly important that the views of the District Court and its 
judges be presented in this matter which directly concerns their 
statutory obligations and the proper administration of criminal 
justice in the District Court. 

b. This Court's opinion of January 18th goes further than the 
matter of bonding-business permits and contains statements 
indicating that applicants for admission to the bar of the Dis¬ 
trict Court are entitled, at will, to a full-scale hearing. Super¬ 
vision over admission to its bar is, of course, a matter of the 
greatest interest to the District Court. If full-scale hearings 
are to be had on demand, it will be a sharp departure from the 
District Court’s long-established practice and from the practice 
which movants believe to be proper and necessary. For that 
reason also, rehearing before the full bench of this Court is 
urgently requested. 

4. It is the position of the District Court and its judges that 
this Court has no jurisdiction of this appeal, which attempts 
to bring before this Court, under 28 U. S. C. 1291, a nonjudicial, 
administrative order not subject to review (if reviewable at all) 
by direct appeal. It is also the movants’ position that (a) the 
order denying the renewal application is not reviewable in any 
form of procedure; (b) if such an order is subject to review, it 
can only be set aside for a clear abuse of discretion, which is not 
shown, or sought to be shown, here; (c) an applicant for initial 
authorization, or for renewal of authorization, to engage in the 
bonding-business is not entitled to a hearing, or to be informed 
of derogatory information available to the District Court, and 
the Court and its judges may properly consider all available 
relevant information, including confidential material; and (d) 
the challenged order did not transgress any of appellant’s pro¬ 
cedural or substantive rights. If movants are permitted to be 
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heard, the foregoing points will be developed and presented 
to this Court. It will also be urged that applicants for admis¬ 
sion to the bar are not entitled to a hearing as of right, and that 
the District Court may rely on undisclosed confidential in¬ 
formation in passing upon applicants for admission to its bar. 

The Court is therefore respectfully moved and prayed to 
order: 

(1) that the movants be made parties to this proceeding with 
all the rights of parties, including the right to present the ac¬ 
companying petition for rehearing in banc, and to present oral 
argument and to file a written brief if the petition for rehearing 
in banc is granted; and 

i (2) that the movants be granted thirty (30) days from the 
date of this Court’s order granting the petition for rehearing in 
banc within which to file a brief. 

Respectfully submitted. 

Philip B. Perlman, 

Solicitor General, 
Washington, D. C. 

Attorney for the United States District Court for the 
District of Columbia and the Judges thereof. 

February 1951. 
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No. 10,504 

In re: In the Matter of John W. Carter 


MOTION OF THE SOLICITOR GENERAL, AS AMICUS CURIAE, FOR 
LEAVE TO FILE A PETITION FOR REHEARING IN BANC 

The Solicitor General, as amicus curiae, respectfully moves 
the Court for leave to file the accompanying petition for re¬ 
hearing in banc on the above case. 

The instant appeal was taken ex parte and does not name 
any person as appellee or as adversely interested. By permis¬ 
sion of the Court, the Solicitor General filed a motion and 
suggestion that the appeal be dismissed for lack of jurisdiction, 
and also appeared and filed a brief herein, supporting the order 
of the District Court. 

It is believed that the opinion and judgment of the Court 
handed down on January 18,1951, reversing the District Court, 
are erroneous and that, in view of the direct interest of the 
District Court in this matter and of the serious effect of this 
Court’s opinion of January 18, 1951, on the District Court’s 
procedure in licensing bondsmen, as well as on the admission 
of attorneys to practice in that court, the issues should be 
presented to and determined by the full Court. 

There is filed herewith a motion by the District Court and 
its Judges to be made parties, for leave to intervene, and for 
hearing by the full Court, together with permission to file the 
accompanying petition for rehearing in banc. If that motion is 
denied, permission is requested, as amicus curiae, to file said 
petition for rehearing in banc. The Solicitor General is author¬ 
ized by law to present such a petition, and the Court to con- 
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sider it. Rev. Stat. 359, 5 U. S. C. 309; Booth v. Fletcher, 
69 App. D. C. 351, 356 et seq., 101 F. 2d 676, 681 et seq cf. 
Rule 18 (i) of the Rules of the Court. 

Respectfully submitted. 

Philip B. Perlman, 

Solicitor General, 
Washington, D. C. 
As Amicus Curiae. 

February 1951. 
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In re: In the Matter of John W. Carter 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION POE REHEARING IN BANC 

A rehearing in banc of this case is respectfully prayed, pur¬ 
suant to 28 U. S. C. 46 (c). 

1. The opinion and judgment of this Court (Edgerton and 
Clark, JJ., Prettyman J., dissenting) handed down on Jan¬ 
uary 18, 1951, holds that applicants for initial and renewal 
bonding-business authorizations, under the District of Colum¬ 
bia bondsman statute (Act of March 3, 1933, 47 Stat. 1482, c. 
206, D. C. Code, Title 23, c. 6), are entitled, as of right, to de¬ 
mand a full-scale hearing before their applications may be de¬ 
nied, to be informed of “all data upon which a decision is to be 
based,” and to be given opportunity to confront and cross- 
examine all persons making charges against them (slip op. p. 3). 
The majority of the Court also seemed strongly to indicate that 
the same rules would govern applicants for admission to the 
bar (slip op., p. 3). 

2. This holding is sharply contrary to the established prac¬ 
tice, of many years’ standing, of the District Court in passing 
upon bonding-business applications and applications for ad¬ 
mission to its bar. The District Court believes that the de¬ 
cision is decidedly erroneous, and that it will seriously interfere 
with the proper administration of the District of Columbia 
bondsman statute, as well as with that court’s power over ad- 
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missions to its bar. See Prettyman J., dissenting, slip op., 
especially pp. 6,7-8,11-12. A holding of such significance and 
impact upon the administration of justice in the District Court, 
abruptly changing bonding-business authorization and bar ad¬ 
mission procedures long followed by the District Court and its 
judges, warrants review by the full bench of this Court before 
it goes into effect. 

Respectfully submitted. 

Philip B. Perlman, 

Solicitor General, 

i * 

Washington, D. C. 

As Amicus Curiae, and as Attorney for the United 
States District Court for the District of Columbia 
and the Judges thereof. 

9 Certificate 

certify that the petition is presented in good faith and not 
for delay. 

Philip B. Perlman, 

Solicitor General. 

February 1951. 
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